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Aooea l( s) Involved:

E / 327 -328 / 2OO9-OB

E/LL69-rL7O/2O12-OB

(Arising out of Order-in -Orig inal No. 15/2008-09 (RS) daled 30/121200
2/2009(R.S.) dated 12.01.2009 passed by Commissioner of Customs,

Central Excise & Service Tax Visakhapatnam)

(Arising out of Order-in-Appeal No.7/2012 (V-I) dated L6/02/2012,
8/2012 (V-I) CE dated 1610212012 passed by Commissioner of Central

Excise Customs & Service Tax (Appeals) Visakhapatnam)

M/s Divis Laboratorls Ltd
Hyderabad

Versus

Commissioner of Central Excise, and
Customs Visakhapatnam

ApDearance:

Mr B.V. Kumar, Adv for the Appellant.

Mr Mallikarjuna Reddy A.R. for the Respondent.

CO RA M:

HON'BLE Mr. M,V.Ravindran, MEMBER (JUDICIAL)
HON'BLE Mr. P. Venkata Subba Rao, MEMBER (TECHNICAL)
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IOrder per: M.V,Ravindran, ]

All these four appeals are disposed of by a common order as the issue

pertains to the same assessee and the question of law raised js also the

same, The details are as under:-

Appeal No. Duty demanded

E/327/2009 Rs.61,48,422/-
E/328/20A9 Rs.52,6t,32L1-
E/7169/2012 Rs.19.38,572l-
E/177O/2O72 Rs. 07,34,631/-

It transpires from the records that during the period in question/ June 2006

to July 2008, appellant vtias functionln! as a 100o/o EOU. In the EOU,

appellant was manufacturing Iopamidol which was exported. For the

manufacturing activity in the 100% Eou, appellant used to import various

raw materials claiming exemption under customs duty as per Notification No.

2l/20)2-Cus, 22/2003-CE and 52/20O3-Cus after executing required B-17

bond. During the period in question/ appellant cleared Iopamidol to DTA

claiming exemption from central excise duty under Notlfication No. 04/2006-

CE dated 01.03.2006. After investigation, Revenue authorities were of the

view that appellant has to pay the customs duty foregone by the department

on the inputs which were used for manufacturing of Iopamidol cleared to

DTA. Appellant herein after calculations debited the CENVAT register with

the amount as customs duty on the inputs consumed in the manufacture of

Iopamidol cleared into DTA by claiming exemption. It is the case of the

Revenue that appellant cannot utilise the CENVAT credit balanQe for

discharge of Customs duty but should pay the amount in cash with interest.

Show-cause notices were issued for demand of the amount in cash along

wilh interest and also for imposing penalties. Appellant contested the shour-

cause notice on merits as well as on limitation. The adjudicating authority
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did not agree with the contentions raised and accordingly confirmed the

d ema nds.

2. Learned counsel appearing for the appellant draws our attention to the

controversy involved and submits that once appellant is liable to pay duty on

the inputs used for manufacture of goods cleared to DTA, they can utilise the

amount lying in credit in their CENVAT account and there is no legal bar in

using the same. Effectively it is his submission that utilisation of CENVAT

credit is correct; that the CENVAT credit balance is not disputed and any

debits made in CENVAT account is equivalent to discharge of the duty is the

law. .He would further submit that provisions of Rule 17 oF Central Excise

Rules 2002 would help them and he need not pay any amount on the inputs

which were consumed for manufacturing of goods cleared to DTA in cash.

He would submit that decision of the larger Bench in the case of Vikram

Ispat Vs CCE Mumbai [2000(120)ELT 800 (Tri-LB)] and the Apex Court in

the case of CCE & C Vs Suresh Synthetlcs [2007(216)ELT 662(S.C)] will

apply in its full force in their favour.

3. Learned A.R. after reiterating the findings of the Iower authorities

submits that Revenue is only demanding the amount of customs duty

payable by the appellant in cash and not through debit in CENVAT account.

It is his submission that there is no dispute as to the Fact that the raw

materials imported for consumption in the DTA and the final manufacture is

exported as well as cleared locally. It is his submission that they are not

demanding the customs duty on the inputs which are consumed for

manufacture of final products and subsequently exported.

4. On a careful consideration of the submissions made by both sides, we

find that the issue is that whether appellant herein can utilise balance in

W



4

CENVAT credit account for discharge of customs duty like basic customs

duty, additional customs duty (CVD) and special customs duty on the inputs

which have been used for manufacturing finished goods and these finished

goods are cleared to DTA claiming exemption.

5. There is no dispute as to the Fact that the inputs were imported and

customs duty was foregone as the appellant being EOU, that the finished

goods are manufactured in the EOU and exported es also cleared locally i.e.

into DTA and claiming exemption from payment of duty; that appellant is

required to pay customs d.uty as calculated by the authorities on the inputs

consumed for manufacturing of final products which were cleared locally

into DTA.

6. In our considered view, the arguments put forth by the learned

counsel do not carry their case any further. The provisions of Rule 3(4) of

the CENVAT Credit Rules 2004 specifically states that CENVAT credit may be

utilised for payment of

(a)Any duty of excise on any final product; or

(b) Any amount equal to CENVAT credit taken on inputs if such inputs are

removed as such or after being partially processed; or

(c) An amount equal to the CENVAT credit taken on capital goods if such

capltal goods are removed as such; or

(d) An amount under sub-rule (2) of Rule 16 of Central Excise Rules, 2002;

or

(e) Service tax on any output servlce;
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It can be seen from the relevant portions of the CENVAT credit Rules clearly

indicate that the CENVAT credit cannot be utilised for payment of customs

d uty.

7. In the case in hand, Revenue authorities are correct in demanding the

amount of customs duty, in cash, on the raw materials consumed for

manufacture of finished goods which are cleared to DTA by claiming

exemption. In our view, no provisions in the CENVAT Credit Rules permit

the appellant herein to use the balance for discharging the customs duty on

the imported goods

8. At the same time, learned counsel was correct in stating that if all the

amounts which are due from the appellants if paid in cash, the CENVAT

credit which has been debited should be restored. We do find strong force in

these contentions. We direct that the appellant should discharge all the

customs duty in cash, calculated by the Revenue authorities, on the

imported goods consumed in mantrfacturing of final products cleared to DTA

claiming exemption, on that occurrence of event CENVAT credit which has

been used for debiting the said amount should be recredited by the

ju risdictional authorities.

9. In view of the foregoing we find no reason to interfere in the orders

of the lower authorities except for recredit as ordered above. Accordingly,

the appeals are disposed of.
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