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1. Briefly stated the facts of the case are that the appellant is engaged in

the manufacture of sponge iron classifiable under chapter 72 of the first

schedule to Central Excise Tariff Act (CETA), 1985. A show cause notice

dated 28.05.2012 was issued alleging that they have wrongly availed cenvat

credit amounting to Rs. 50,48,762/- during the period from April, 2009 to

August, 2010 before making payment of the service tax amount by challans

to the Govt. account. By the impugned order, the ld. Commissioner

disallowed cenvat credit of Rs. 50,48,762/- along with interest and imposed

penalty of equal amount of cenvat credit.
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2. Heard both sides and perused the appeal records.

3. We find that the issue relates to premature availment of cenvat credit

on GTA service. According to the Revenue, the appellant during the relevant

period availed cenvat credit for two to six days before payment of service

tax. In this context, the ld. Counsel for the appellant drew the attention of

the bench to the table showing such availment of credit. The ld. Counsel

submitted that the credit was never utilised by them on the last day of the

month except during two months i.e. June, 2009 and May, 2010. It is

contended that they have paid the interest for the availment of the

premature credit. This fact was not disputed by the lower authorities. In any

event, we find that there is no dispute as the appellant was eligible to avail

the credit deposited by them. Therefore, the availment of cenvat credit

cannot be disallowed. It is noticed that the appellant has already paid the

interest for taking premature credit. In such situations, imposition of penalty

under section 11AC of the Central Excise Act, 1944 is not justified. The

entire transaction is reflected in the record.

4. In view of the above discussion, the impugned order is set aside. The

appeal filed by the appellant is allowed.

(Operative portion of the order already pronounced in the Open Court)

S/d.
(P.K.Choudhary)
Member (Judicial)

S/d.
(C.J.Mathew)

Member (Technical)
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