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DATE OF HEARING   :   29 September 2022  
DATE OF DECISION  :  29 September 2022 

P.K.CHOUDHARY : 

 Heard both sides and perused the Appeal records. 

2. I find that the Ld.Commissioner(Appeals) has not decided the 

Appeal before him on merits, but has rejected the Appeal as time 

barred. The date of communication of the Order-in-Original dated 

26.12.2016 is 29.12.2016. However, Ld.Commissioner(Appeals) has 

observed in Para 4 of the impugned order as under:- 

“4. I have carefully gone through the records of the appeal and the 

submission made by the appellant. I find that in this case the appellant 

has filed the appeal on 28.02.2017 against the Order-in-Original 

No.48/JC/CUS/SLG/2016-17 dated 26.12.2016 issued on 26.12.2016. 

Accordingly, there is delay of four (4) days in filing the appeal. Also, the 

appellant failed to re-produce any reason or prayer for condonation of 
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delay for the said Order-in-Original against which the said appeal is 

filed. Accordingly, the appeal against the said Order-in-Original is filed 

beyond the period of sixty days but well within the period of ninety 

days. However, no application for condonation of delay regarding the 

same was filed by the appellant.” 

3. On going through the above paragraph, I find that the date of the 

order is 26.12.2016, the date of issuance of the order is 26.12.2016 

and the date on which the assessee has received the order is also taken 

as 26.12.2016 which is not correct. The assessee received the Order-

in-Original on 29.12.2016 as per Form No.CA-I (page 11 of the Appeal 

Paperbook) and as such there is no delay in filing of the Appeal before 

the First Appellate authority. The Ld.Commissioner(Appeals) has 

referred to the decision of the Tribunal in the case of Raghav Industries 

Vs. C.C., Amritsar [2008 (231) ELT 298 (Tri.-Del)]. This decision is not 

applicable to the facts of the present case because in that case the 

Appeal was filed beyond the condonable period of 30(thirty) days. 

4. I find that the Appeal was filed before the First Appellate 

authority within the statutory period of 60(days) and there is no delay 

in filing the Appeal before the First Appellate authority. Since the 

Ld.Commissioner(Appeals) has not decided the Appeal on merits, it 

would be appropriate to remand the matter to the 

Ld.Commissioner(Appeals) to decide the Appeal on merits without 

further visiting the aspect of limitation. Needless to mention a 

reasonable opportunity of hearing be granted to the Appellant. All 

issues are kept open. Both sides are at liberty to place evidences in 

their favour.  

 Appeal is allowed by way of remand to the 

Ld.Commissioner(Appeals).  

(Dictated and pronounced in the open Court.) 
 

         Sd/ 
                                 (P.K.CHOUDHARY) 

                MEMBER (JUDICIAL) 
sm 


