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Per Ashok Jindal  : 
 

The appellant is in appeal against the impugned order where the 

penalty under Section 78 of the Finance Act, 1994 has been imposed on 

the appellant. 

2. The facts of the case are that during the course of Audit, it was 

found that there were certain discrepancies such as short payment of 

service tax as reflected in ST-3 Returns and financial reports, electricity 

reimbursement etc.  The appellant paid service tax along with interest 

during the course of audit.   

2.1 Thereafter, show-cause notice has been issued  to them for 

appropriation of same and to impose penalty on the appellant. 
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2.2 The matter was adjudicated. The amount already paid was 

appropriated but penalty under Section 78 of the Finance Act, 1994, 

was imposed. 

2.3 Aggrieved from the said order, the appellant is before me. 

3. Heard the parties and perused the records. 

4. I find that in terms of Section 73(3) of the Finance Act, 1994, if 

the assessee pays the service tax along with interest before issuance of 

show-cause notice, no proceedings will be sustainable against the 

appellant.  Admittedly, in this case, the appellant has already deposited 

the amount of service tax along with interest before issuance of show-

cause notice.  Therefore, the proceedings must would be an end. 

5. In that circumstances, I set aside the impugned order and allow 

the appeal with consequential relief, if any. 

 (Dictated and pronounced in the open court) 
  

      

  Sd/- 
(Ashok Jindal) 

                                                        Member (Judicial) 
mm                               
    
 
 


