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FINAL ORDER No…77664/2023 

 
DATE OF HEARING  :  06.12.2023 

 
     DATE OF DECISION  : 06.12.2023 

 
PER: RAJEEV TANDON 

The impugned appeal has been filed by M/s. Rashmi Umbrella Pvt. Ltd. 

assailing the Order in Original No. KOL/CUS/COMMISSIONER/PORT/46/2018 

dated 31.05.2018 passed by the learned Commissioner of Customs (Port), 

Kolkata. Vide the impugned order the learned Commissioner has directed 

the group to finally assess the Bill of Entry 4868053 dated 11.03.2014 as 

per his findings. He has further dropped the charges in respect of past 

imports, Bill of Entry for which had been finally assessed by the department. 
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As for provisionally assessed Bills of Entry the order in original directs the 

finalization of the said Bills of Entry as well.  

2. The short question in the present appeal concerns the classification of 

the imported goods declared as non-texturised polyester lining fabric other 

than upholstery fabric imported in rolls. The department based on 

intelligence gathered in respect of certain importers alleging mis-declaration 

and mis-classification of umbrella cloth panel fabric classifiable under CTH 

5407 by declaring them as non-texturised polyester lining fabric coated, 

classifying the same under 5903 or declaring the imported goods as non-

texturised polyester lining fabric (other than upholstey), classifiable under 

540761, carried out certain investigations and issued notice to the appellant 

for the rightful classification of the imported goods. 

3. At the time of interception by the department one live Bill of Entry No. 

4868053 dated 11.03.2014, filed by the appellant was taken up for 

investigations. In respect of various others Bills of Entry listed at annexure 

1(total-16) or annexure 2 (total-42) of the show cause notice, the imported 

goods were not available physically and information thereto had been culled 

out by the department from records. However, in respect of some of these 

Bills of Entry filed by the department, the assessment were provisional  and 

accordingly the order passed by the learned Adjudicating Authority for 

finalization of the said Bills of Entry as per his findings referred to supra. 

4. At the outset we are of the opinion that all provisional assessments if 

hitherto not finalized, can only be so done based on details available on 

record and on the basis of outcomes and test result of sample of the 

imported goods undertaken if any. No assessment can be finalized on the 

basis of presumptions and generalization in respect of certain imports having 

been made by the appellants in the past or on the basis of their purported 
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admission in the absence of any corroborative evidence suffice to state that 

such finalization can only be based on documentary analysis of the imported 

goods, failing which the department has no authority to arbitrate and force 

upon the importers their assumed reasons for a particular classification. This 

is to state therefore, that the only issue in the present appeal that would 

survive for consideration is in respect of the live Bill of Entry No. 4868053 

dated 11.03.2014, that was subjected to test and analysis by the 

department. 

5. We note that in the present dispute the assessee had also approached 

the Hon’ble High Court and filed a writ petition No. 213 of 2016. The said 

writ petition was disposed by the Hon’ble High Court with the following 

orders: 

“W.P No. 213 of 2016 is disposed of by directing the goods, or 

samples drawn there from, to be tested by the Textile 

Committee Laboratory. All expenses for such repeat test will be 

borne by the petitioner by a substantial pre-deposit equivalent to 

thrice the cost for the re-examination, which will be refunded to 

the petitioner in the event the test report justifies the 

petitioner’s description of the goods. In the event the test report 

goes against the petitioner, the amount deposited by the 

petitioner will stand forfeited.  

The exercise of sending the goods/samples to the Textile 

Committee laboratory should be completed within a week from 

date and the result obtained within a fortnight.”  
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6. Pursuant to the said order of the Hon’ble High Court the sample were 

sent for re-test to the Textile Committee Laboratory- sample A, B and C 

were drawn against Bill of Entry No. 4868053 dated 11.03.2014 and Sample 

D was drawn from importers’ factory duly certified by him. On completion of 

the formalities as required for retest, the Reports dated 03.03.2016 were 

received from the Regional Laboratory Textiles Committee as follows:- 

a) Test Report No: TC/LC/ST/97/2016-17 dated 27.04.2016 for 

Sample-A; 

b) Test Report No: TC/LC/ST/98/2016-17 dated 27.04.2016 for 

Sample-B; 

c) Test Report No: TC/LC/ST/101/2016-17 dated 27.04.2016 for 

Sample-C; 

d) Test Report No: TC/LC/ST/103/2016-17 dated 27.04.2016 for 

Sample-D;” 
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The test results as obtained are extracted hereinbelow: 
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7. Thus, from the aforesaid it is evident that the fabric is Woven and 

made of synthetic filament yarn. The essence of the test results is as under:  

“ (i) Fabric is Woven and made of Synthetic multifilament yarn    

(100% Polyester, Warp-Non Texturised yarn, Weft-

Texturised/Non-texturised yarn). 

(ii) Fabric is not coated and it can’t be ascertained that these 

fabrics are used for or as umbrella fabric and or upholstery/lining 

fabric. ” 

8. While we agree with the submission of the appellant that the enduse 

cannot be the criteria for classification of imported goods, we are of the view 

that the imported fabric being woven in nature and of synthetic 

multifilament yarn is specifically covered under CTH 5407 which reads as 

under: 

“5407………..Woven fabrics of synthetic filament yarn, including 

woven fabrics obtained from materials of heading 5404.” 

9. We note that there is a categorical finding in all the test report A, B, C 

and D of the samples as not being found to be coated. Therefore, it is 

evident that the proposed heading for classification of the imported goods 

under chapter 59 (5903) cannot be considered applicable as the said chapter 

covers textiles fabric that are impregnated, coated covered or laminated. It 

is thus evident that the classification applicable for the said goods is to the 

exclusion of Chapter 59 as it covers textile fabrics as are impregnated, 

coated, covered or laminated. For classification of goods under chapter 

heading 5903, the following tests are required to be ascertained: 



       20 of 23 
Customs Appeal No. 78048 of 2018 

 
 
   

“  (i) Whether the fabric is coated, 

     (ii) If coated, then can it be seen with naked eyes, 

(iii) If coated can it be seen with naked eyes without taking into 

consideration any colour change or is it visible only when the colour 

changes, 

(iv) If coated, what is the nature of the coating, 

(v) Whether the coating is in the nature of water proofing and or 

anti UV radiation type of material, 

(vi) Whether the fabric is in the nature of non-texturised polyester 

lining fabric  

(vii) The usage of the fabric-whether umbrella fabric upholstery or 

lining fabric. 

(viii) Composition/GSM of the fabric and its nature, 

(ix) Nature of fabric-whether woven or knitted etc. 

   This is so as HSN for 5903 reads as: 

59.03- TEXTILE FABRICS IMPREGNATED, COATED, 

COVERED OR LAMINATED WITH PLASTICS, OTHER THAN 

THOSE OF HEADING No. 59.02. 

5903.10 – With polyvinyl chloride 

5903.20 – With polyurethane 

5903.90 – Other 

This heading covers textile fabrics which have been 

impregnated, coated, covered or laminated with plastics (e.g., 

polyvinyl chloride). 
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Such products are classified here whatever their weight per m2 

and whatever the nature of the plastic component (compact or 

cellular), provided: 

(1) That in the case of impregnated, coated or covered fabrics, 

the impregnation, coating or covering can be seen with the 

naked eye otherwise than by a resulting change in colour. 

××××××××. 

(2) That the products are not rigid, i.e., they can, without 

fracturing, be bent manually around a cylinder of a diameter of 7 

mm, at a temperature between 15 0C and 30 0C. 

(3) That the textile fabric is not completely embedded in, nor 

coated or covered on both sides with, plastics.” 

10. We note, that the sample sent to Delhi IIT for test in respect of the Bill 

of Entry No. 4868053 dated 11.03.2014 in respect of aforesaid parameters 

had the following results:  

Sl. 

No. 

                      Queries   Sample Marked 

       as ‘G’ 

01. Whether the fabric is coated          Yes 

02. If coated then whether the same can be seen 

with naked eyes 

         No 

03. If coating can be seen with naked eyes then 

whether this coating was seen with naked eyes 

without taking into consideration any colour 

change i.e. whether this coating is seen with 

naked eyes only when the colour changes 

No colour change 
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04. If after chemical test coating is found, then 

what is the nature of the coating i.e. whether 

these are PVC or other coating material (pl. 

specify) 

Not PVC probably 

PU based binder 

05. Whether this coating have been applied are in 

nature of water proof and or anti UV radiation 

type of materials and have been applied only 

with that purpose 

Intended to be WP 

would give 

protection against 

UV as well 

06. Whether fabrics are “woven no texturised 

polyester lining fabric” 

       No 

07. Whether these fabrics are used for or as 

umbrella fabric and or upholstery fabric/lining 

fabric 

Yes, possible use 

umbrella 

08. Please specify the composition and its nature 

of the fabric 

Polyester fabric 

09. Whether the fabric is woven, kitten or other 

please specify 

   Woven 

 

10.1. The said test report thereby reaffirms and is in corroboration of the 

analytical results as arrived at based on the test results as received in 

respect of samples sent to the Textile Committee. Moreover, as indicated 

supra heading 5407 is the appropriate entry for the classification of woven 

fabric of synthetic filament yarn. We therefore find no qualms with the 

findings of the learned Adjudicating Authority as regards the direction 

imparted for the final assessment of the Bill of Entry No. 4868053 dated 

11.03.2014. In so far as the directions imparted with regard to the 

assessment of other Bills of Entry is concerned and said to be assessed 
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provisionally and still pending finalization, if any, we modify the impugned 

order directing that the final assessment be carried out, as per facts 

available on record with respect to the said shipment and not be guided by 

the analytical result of the Textile Committees or the CRCL’s test reports 

available with the department in respect of other shipments/imports made 

by the appellant. Needless to state all legal consequences as accrue in 

accordance with law pursuant to our aforesaid order to either of the two 

sides shall automatically lie. 

11. The appeal is thus disposed off in the aforesaid terms. 

           (Operative part of the order was pronounced in the open Court)  

 

    
 
     Sd/- 
   (Ashok Jindal) 

                                                      Member (Judicial) 
 
 
  Sd/- 
  (Rajeev Tandon) 

       Member (Technical) 
K.M.  
 

 


