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Order : [Per Shri Ashok Jindal] 

The appellants are in appeal against the 

impugned order for recovery of duty drawback already 

paid. 

2. The facts of the case are that the appellant 

exported certain goods and filed shipping bills. 

Thereafter, the appellant claimed duty drawback. As 

per the Customs & Central Excise Duties Drawback 

Rules, 1995, if an exporter has not availed CENVAT 

Credit of duty / Service Tax paid by them, then they 

are entitled for higher drawback claim and if an 

exporter has availed CENVAT Credit, in such 

circumstances, they are entitled for less drawback 

claim. This is a case where the appellants were 

availing CENVAT Credit and filed their claim for duty 

drawback showing the same in their documents that 

they were availing CENVAT Credit. 

2.1 The authorities below, by mistake, granted 

excess duty drawback to the appellants and the said 

drawback claim was claimed by the appellants during 

the period 2007 to 2009. 

2.2 On 29th January, 2015, an investigation was 

conducted and it was found that the appellants had 

claimed excess duty drawback and therefore, 

proceedings were initiated against the appellant by 

issuing a Show Cause Notice dated 19.05.2017 which 

was received by the appellants on 16.06.2017. During 

pendency of the proceedings, out of the total amount 

of excess drawback claimed of Rs.63,29,050/-, the 

appellant paid Rs.51,81,424/- and contested the 

matter on limitation.  
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2.3 However, the adjudicating authority confirmed 

the demand for recovery of the excess drawback 

claimed by the appellants and appropriated the 

amount already paid and for the remaining amount, 

demand notice was served on the appellants; penalty 

of Rs.10,00,000/- has also been imposed on both the 

appellants. Aggrieved from the said order, the 

appellants are before us. 

3. The Ld. Counsel appearing on behalf of the 

appellants contested the issue on limitation whereas 

the Ld. Authorized Representative appearing on behalf 

of the Revenue submitted that there is no time-limit 

to issue Show Cause Notice in the case of excess 

drawback claim under Rule 16 of the Customs & 

Central Excise Duties Drawback Rules, 1995. 

4. Heard the parties and considered their 

submissions. 

5. We find that the facts in this case are not in 

dispute. During the period 2007 to 2009, the 

appellants had filed claim of duty drawback, declared 

that they were availing CENVAT Credit on inputs and 

input services and the entertaining authority 

sanctioned excess drawback claim. To prove bona 

fides, the appellants produced Forms A.R.E.-1 for 

claiming drawback. One of the Forms A.R.E.-1 is 

reproduced hereinbelow for better appreciation of the 

facts (at Annexure-I page 63A): - 
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5.1 We find that it is a fact borne on the record that 

the appellant has declared that they were availing 

CENVAT Credit, but the adjudicating authority itself 

had sanctioned a higher claim to the appellant and for 

that claim, the Show Cause Notice has been issued to 

the appellants for recovery of the excess claim, which 

was received by the appellants on 16.06.2017 i.e., 

after almost eight years of sanctioning of the said 

drawback claim. In these circumstances, it is to be 

seen whether the said demand is barred by limitation 

or not. 

6. It is a fact that under Rule 16 of the Customs & 

Central Excise Duties Drawback Rules, 1995 no time-

limit is prescribed. In these circumstances, what 

would be the time-limit to recover excess drawback 

claim sanctioned to an assessee? The said issue has 

been examined by the Hon’ble Punjab and Haryana 
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High Court in the case of M/s. Famina Knit Fabs v. 

Union of India [2020 (371) E.L.T. 97 (P&H)] wherein 

it has been held that in the absence of any period 

prescribed under Rule 16 of the Customs & Central 

Excise Duties Drawback Rules, 1995, it has to be 

within reasonable time and such “reasonable time” 

was held to be a maximum of five years to issue Show 

Cause Notice. The Hon’ble Punjab and Haryana High 

Court has observed as under: - 

“10. Question No. (ii) Whether demand of duty drawback 

under Rule 16 of the Drawback Rules, 1995 can be made 

without any reasonable period of limitation?  

All the judgments including judgments of Hon'ble 

Supreme Court in the case of Raghuvar (India) Ltd 

(Supra) and Citadal Fine Pharamaceutical (Supra) cited 

by counsels for Respondents hold that in the absence of 

specific period, action should be taken within reasonable 

period, thus both sides are at idem that every action in 

the absence of prescribed period should be initiated within 

reasonable period and what would be reasonable period 

would depend upon facts and circumstances of each case. 

Gujrat High Court in the case of Padmini Exports Vs UOI 

2012 (284) ELT 325 and Pratibha Syntex Ltd 2013 (287) 

ELT 290 while dealing with question of reasonable period 

of limitation applicable to notice issued under Rule 16 of 

the Drawback Rules, 1995 and applicability of Section 28 

has held that Section 28 of Act, 1962 is not applicable, 

however three years period is reasonable period to issue 

show cause notice for raising demand of duty drawback. 

The counsels for the Respondent contended that present 

case is of mis-declaration of value so judgments of Gujrat 

High Court are not applicable.  

In response, Counsel for the Petitioner contended that as 

per Section 28 of Act, 1962 show cause notice cannot be 

issued beyond 5 years even in case of fraud, wilful mis-

statement or suppressions of facts and in the present case 

prior to 8.4.2011 (10 shipping bills) assessment of 

shipping bills was framed by Proper Officer-Respondent 

and after 8.4.2011 (2 shipping bills) assessment qua 

declared valued was reduced or accepted by Respondent 

so notice dated 9.2.2018 could not be issued beyond 5 

years from the date of assessment/export. 

Hon'ble Supreme Court in the case of Bhatinda District 

Co- op. Milk (Supra) while deciding question of reasonable 

period of limitation for invoking revisional jurisdiction 

under PGST Act, 1948 applied limitation period prescribed 



6 
 

Appeal No(s).: C/77151 & 77152/2018-DB 

 
 

under Section 11(6) of the PGST Act, 1948 and concluded 

that reasonable period cannot be more than 5 years. 

Applying said judgment, this court in the case of Gupta 

Smelter Pvt. Ltd Vs UOI 2019 (365) ELT 77 has set aside 

show cause notice which was issued for framing final 

assessment under Section 18 of Customs Act, 1962 on 

the sole ground that it was issued after 5 years from the 

date of bill of entry. This court in the case of GPI Textiles 

Ltd. Vs UOI, CWP No. 10530 of 2017 has set aside show 

cause notice issued under Section 11A of the Central 

Excise Act, 1944 raising demand of duty on the ground of 

its non- adjudication within reasonable period. This court 

in the case of CCE Vs Hari Concast (P) Ltd. 2009 (242) 

ELT 12 has held that notice of penalty issued under 

Central Excise Act, 1944 beyond 5 years is bad in the eye 

of law even though no limitation period is prescribed for 

penalty.  

From the perusal of judgments cited by both sides, it is 

quite evident that every action including show cause 

notice must be issued within reasonable period where no 

limitation is prescribed. Taking cue from Section 28 of 

Act, 1962 which prescribes maximum 5 years period to 

issue show cause notice even in case of fraud, wilful mis-

statement and afore- cited plethora of judgments, we find 

that in every case 3 years period may not be reasonable 

(as otherwise held by Gujrat High Court in Pratibha 

Syntex case (Supra), however notice issued after the 

expiry of 5 years cannot stand in the eyes of law. It would 

be apt to notice here that goods were exported during 

2007-2012 after due verification by Customs officers and 

DRI searched premises on 27.12.2012 whereas impugned 

show cause notice came to be issued on 9.2.2018 means 

after the expiry of 5 years even from the date of search.  

Notice has been issued under Rule 16 and not 16A of 

Drawback Rules, 1995 so it is admitted fact that foreign 

currency stands realized thus in the absence of laying 

down some period as reasonable period, there would 

never be conclusion of assessment and it would be at the 

whims and fancies of Respondent to open any assessment 

at any point of time. Under Customs Act, 1962 every 

consignment passes through scrutiny of team of Customs 

officers and there may be mistake on the part of customs 

officers in one or two cases but cannot be so in every 

shipping bill. If contention of DRI is accepted, no 

assessment would conclude till an agency investigates 

and opines in one or another manner. Respondents have 

not cited any provision which either declares that no 

export is complete till NOC is issued by DRI or DRI has 

unlimited and unguided powers over and above the 

Customs Officers as well Customs Act, 1962. It would be 

against the purport and intent of Limitation Act. Period of 

5 years for all purposes is reasonable period so we hold 

that any notice issued under Rule 16 of Drawback Rules, 
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1995 beyond 5 years from the date of export is bad in the 

eyes of law and barred by limitation. Accordingly, we 

answer this question in favour of Petitioner.” 

 

6.1 As the said issue has been examined by the 

Hon’ble Punjab and Haryana High Court in the case of 

M/s. Famina Knit Fabs (supra), in case no time-limit 

is prescribed for recovery of excess drawback claim 

under Rule 16 of the Customs, Central Excise Duties 

and Service Tax Drawback Rules, 1995, the 

reasonable period for recovery of the same is five 

years. Admittedly, in the case on hand, the Show 

Cause Notice has been issued beyond the time-limit 

of five years and in these circumstances, we hold that 

the Show Cause Notice issued to the appellants is 

barred by limitation. 

7. Accordingly, the impugned order deserves no 

merits and hence, the same is set aside. 

8. In the result, the appeals are allowed with 

consequential relief, if any. 

   (Operative part of the order was pronounced in open court) 

  

 

 
    (K. ANPAZHAKAN)        (ASHOK JINDAL) 
   MEMBER (TECHNICAL)       MEMBER (JUDICIAL) 
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