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Excise Appeal Nos.932 & 933 of 2011

Per : ASHOK JINDAL :

Both the appeals are having common issue, therefore, both are
disposed of by a common order.
2. The facts of the case are that the appellants are manufacturers of
medicaments and clearing the same on payment of duty in terms of
section 4A of the Central Excise Act, 1944.
3. The issue in these appeals is that whether the appellant is
required to pay Central Excise duty on physician’s samples in terms of
section 4A of the Central Excise Act, 1944 i.e. MRP less abatement or
not?
4, The said issue has been examined by this Tribunal in the case of
Klar Sehen Pvt.Ltd. vs. Commissioner of Central Excise, Kolkata [2023
(8) TMI 742 - CESTAT KOLKATA], wherein this Tribunal has observed
as under:-
"8. We observe that the issue is no more res integra. The Hon’ble
Supreme Court has already decided the issue in the case of
Commissioener of Central Excise & Customs, Surat Vs. Sun
Pharmaceuticals Inds Ltd. reported in 2015 (326) ELT 3 (SC), wherein it
has been categorically held that valuation of physician samples is ot be
done as per Section 4(1)(a) of the Central Excise Act, 1944. The
relevant portion of the decision is reproduced below:
9. Central Board of Excise and Customs also issued Circular
No.813/10/2005-CX dated 25.04.2005 and later another Circular in
F.No.6/5/2009-DS(CX-1&4), dated 19.02.2010 was also issued
clarifying the issue. The said clarification issued in Circular
No0.813/10/2005-CX dated 25/04/2005 is reproduced below:
10. We observe that the Appellant failed to follow the Board Circular
dated 25.04.2005, which was available during the relevant period.
Subsequently The Hon’ble Bombay High Court also decided the issue in
the case of Indian Durg Manufacturers and others Vs. UOI reported in
2008 (@#%) ELT 22 (Bom HC). Accordingly, by following the decisions
of the Hon’ble Apex Court, Bombay High Court and the Board Circulars
cited above, We hold that the valuation of physician samples is to be
done as per under Rule 4 of the valuation rules, 2000 based on the pro

rate value of medicaments sold in the trade and valued under Section



Excise Appeal Nos.932 & 933 of 2011

4A. Accordingly, we uphold the demand of duty along with interest

confirmed in the impugned order.”
5. We find that by way of the above cited judgement of this Tribunal
it has been held that the valuation of physician sample has to be done
as per Rule 4 of the Central Excise Rules, 2000.
6. Therefore, we hold that the appellants are not liable to pay
Central Excise duty on physician samples in terms of section 4A of the
Central Excise Act, 1944. Therefore, the proceedings against the
appellant are not sustainable.

In these terms, we set aside the impugned orders and allow the

appeals with consequential relief, if any.

(Operative part of the order was pronounced in the open Court.)
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