
IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL, 
 KOLKATA 

 
REGIONAL BENCH – COURT NO.1 

   
Service Tax Appeal No.75475 of 2024 

(On behalf of Appellant) 
   
 (Arising out of Order-in-Appeal No.285/GHY(A)/Com/ST/DIB/2023 dated 18.05.2023 
passed by Commissioner (Appeals) of CGST & Excise, Guwahati) 
 
Shri Sujit Gogoi 
(Ghandhi Nagar, PO-Makum, Dist.-Tinsukia, Pin-786170, Assam) 
                  
         Appellant            
                            VERSUS    
Commissioner of CGST & Excise, Guwahati 
(3rd Floor, GST Bhawan, Kedar Road, Machkhowa, Guwahati-781001)      
                                

                         Respondent 
Appearance: 
 
Mr.Amit Kumar, Advocate for the  Appellant  
Mr.S.S.Chattopadhyay, Authorized Representative for the  Respondent 
                     
CORAM:   
HON’BLE MR.ASHOK JINDAL, MEMBER (JUDICIAL) 
HON’BLE MR.K.ANPAZHAKAN, MEMBER (TECHNICAL) 
 

FINAL ORDER NO.75988/2024 
 

DATE OF HEARING  : 09 .05.2024 
 

                 DATE OF PRONOUNCEMENT  :  04.06.2024 
     

Per Ashok Jindal  : 
 

The appellant is in appeal against the impugned order wherein the 

demand of service tax has been confirmed against the appellant for the 

period October, 2014 to March, 2015 (upto June, 2017) by issuance of 

show-cause notice dated 28.12.2020 by invoking extended period of 

limitation. 

2. The facts of the case are that the appellant is engaged in 

providing  contract service directly or sub-contract works like 

construction of roads and other civil contracts under  Oil India Limited 

with Vendor Code No.402330. 

2.1 The appellant was registered with the Service Tax Department 

and whereas the appellant is liable to pay service tax and they were 

paying service tax. 
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2.2 An audit was conducted for the period April, 2011 to March, 2016 

and the report thereof was submitted on 05.10.2016 where the 

appellant was directed to make the payment of Rs.2,77,928/-, which 

the appellant has also been paid.  Thereafter, the appellant was issued 

a notice on 06.03.2022 for submitting ST-3 Returns for the Financial 

Year 2014-15 to 2017-2018, copy of contract agreements, invoices and 

other documents.  But the appellant did not submit the  documents.  

Therefore, it was concluded that  the appellant has collected service tax 

and not paying service tax to the Department on the basis of Form 

26AS collected from the Income Tax Department and a show-cause 

notice was issued by invoking extended period of limitation. 

2.3 The matter was adjudicated.  The demand of service tax was 

confirmed.  The order was challenged by the ld.Commissioner 

(Appeals), who observed that the appellant has filed the documents, 

but he confirmed the demand against the appellant. 

2.4 Against the said order, the appellant is before us. 

3. Today, when the matter was called, the ld.Counsel for the 

appellant submits that it is a fact that the audit was conducted for the 

period April, 2011 to March, 2016 and as per the audit report, a 

demand of Rs.2,77,928/- was payable  by the appellant, which has 

been paid by the appellant vide challan dated 01.08.2016.  It is his 

submission that whole of the demand has been raised on the basis of 

Form 26AS obtained from the  Income Tax Department, which is not 

sustainable.  As the appellant is engaged in the construction of roads, 

which is covered under Negative List and no service tax is payable by 

the appellant.  Therefore, the demand against the appellant is not 

sustainable. 

4. On the other hand, the ld.A.R. for the Revenue, submits that the 

appellant did not submit the documents as demanded before issuance 

of show-cause notice.  Therefore, the demand has rightly been 

confirmed against the appellant. 

5. Heard both the parties and considered the submissions. 
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6. We find that it is a fact on record that the audit was conducted  

for the period April, 2011 to March, 2016 and the report thereof is 

extracted herein below : 
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 As per the Audit report, the appellant has paid the service tax as 

demanded.  In that circumstances, the demand for the period up to 

March, 2016, is not sustainable against the appellant. 
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7. Further, as per the impugned order, the demand has been raised 

up to June, 2017, which is not included in the year 2016-2017. The said 

demand has been raised on the basis of Form 26AS. In this regard,  the 

Works Contracts are extracted herein below : 
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As per the said Works Order,  it is clear that the appellant was 

engaged in the activity of construction of road, which is exempted from 

payment of service tax.    
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8. In that circumstances, the demand of service tax is not 

sustainable against the appellant.  As the demand is not sustainable, 

consequently, penalty is also not imposable on the appellant. 

9. In view of this, we set aside the impugned order and allow the 

appeal with consequential relief, if any. 

(Pronounced in the open court on 04.06.2024) 

   
 Sd/ 
 

(Ashok Jindal) 
                                                        Member (Judicial) 
                 
    
 Sd/ 

  (K.Anpazhakan) 
mm                  Member (Technical) 

 


