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The present appeal assails the Order-in-Original
No.03/Commr./CE/GHY/13-14 dated 18.12.2-2013 whereby the learned
Commissioner has confirmed the recovery of demands for an amount of
Rs.90.39 lakh and Rs.1.86 crore under Section 11A of the Central
Excise Act, 1944 alongwith interest as applicable under Section
11AB/11AA of the said Act besides imposing penalty of equal amount
under Section 11AC of the Act ibid.

2. The appellant is engaged in the manufacture of Mosquito
Repellent Refills and Mosquito Repellent Mats, classifiable under CTI

38081091 and 38089191 of the Central Excise Tariff Act, 1985 and has
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been clearing the goods availing the benefit of Notification No. 20/2007-
CE dated 25.04.2007. The appellant clears the goods manufactured at
its units to both independent parties as well as to related concerns
(sister unit at Puduchchery). While clearances to independent buyers
were for natural sale, those to sister unit were for captive consumption
and further manufacture of finished goods. In terms of the said
Notification the appellant has been seeking refund of Excise Duty paid
through PLA which were duly sanctioned from time to time.

3. The issue concerns valuation undertaken by the appellant while
stock transferring “Mosquito Repellent Refills” to its sister unit at
Puducherry which were sent to a job worker, M/s Emox Device
Company, for making a combo pack consisting of the refills and
electrical mosquito repellent device, manufactured by the said job
worker. It is noted that the appellant has claimed refund of the Excise
Duty paid on such good as well, in accordance with the said Notification
No. 20/2007-CE. Vide Show Cause Notice No. 1AV
(06)15/Hgrs.AE/GHY/Gr.-1/2010-2011 dated 03.04.2013, the
Department called for valuation of goods cleared to its sister unit in
terms of Rule 8 of the Valuation Rules 2000 and not on the basis of MRP
based valuation as per Section 4A of the Central Excise Act. It is the
contention of the Department that the noticee adopted MRP based
valuation, for goods stock transferred to the sister unit, which resulted
in over-valuation and over invoicing of the goods, thereby enabling
excess refund of Excise Duty in terms of the Notification ibid to the
appellant. Accordingly, Show Cause Notices for recovery of erroneous

refund of Rs.1,86,14,116/- granted to the appellants Lokhra Unit and
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Rs.90,39,471/- granted to the Kalapahar Unit were issued and
confirmed by the impugned order under challenge.

4., The learned Counsel for the appellant submits that the value of
the goods cleared to its sister unit is required to be determined in terms
of Rule 4 of the Rules. For the proposition they placed reliance on the
ruling of the Tribunal in the case of Ispat Industries Limited Vs. CCE,
Raigad-2007 (209) ELT 185 (Tri.-LB). Emphasising that Section 4A
of the Act is independent of Section 4 and that the value of goods
assessed under Section 4A of the act ibid, cannot be adopted for
determining value of goods assessable under Section 4 of the said Act,
they point out that “value” in terms of Rule 2(c) of the Rules means the
value as referred to in terms of Section 4 of the said Act. Thus Section
4A of the said Act, being independent of Section 4; Section 4A value
cannot be adopted for determination of value under Section 4 or vice-
versa. It is their plea that it can however be so done, when value of
such goods under Section 4 is available. In this regard they seek to
distinguish the ruling of the Larger Bench of the Tribunal, in case of
Cadila Pharmaceuticals Vs. CCE, Ahmedabad-II, 2008 (232) ELT
245 (Tri.-LB), as it did not concern captive consumption of goods and
was in the context of valuation of physician samples.

5. The appellant has also taken a preliminary plea, that proceedings
under Section 11A of the Act cannot be initiated without in effect
actually challenging the refund sanction orders, as the said orders and
the refund matter had attained finality. It therefore, cannot be
contended to hold that the said refunds were sanctioned erroneously. In

support of the stand the learned Advocate places reliance on the
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observations of the Hon’ble High Court of Jammu & Kashmir, in the case
of Commissioner of CGST & Central Excise, Vs. Krishi Rasayan
Exports Pvt. Ltd., 2023 (7) TMI 661, wherein the Hon’ble High Court
had categorically held that without challenging the refund sanction
order, the Adjudicating Authority cannot launch proceedings under
Section 11A of the Central Excise Act for recovery of the refund amount
referred as erroneous payment. The relevant part of the impugned
judgment is reproduced below:-

"15. That apart, we are abso in agreement with CESTAT
that, once the excise duty in favour of assessee is sanctioned by
the competent authority after passing a speaking order and which
order is appealable under section 35 of the Act, parallel
proceedings seeking recovery of the sanctioned refund cannot be
launched by The Adjudicating Authority. Unless the orders of
sanctioning refund passed by the Adjudicating Authority are
revised in appeal or revision under the Act, Section 11 cannot be
invoked by terming such sanctioned refund of excise duty as
erroneous refund by hoiding collateral proceedings under section
11A of the, Act. Any duty which is paid/refunded to the assensee
after holding formal proceedings and passing speaking orders in
favour of the assessee, cannot be termed as 'erroneous refund.
The revenue, if it is of the opinion, that the Adjudicating Authority
has made an erroneous refund in favour of assessee to which it
was not otherwise eligible, can avail the remedy of filing appeal
or revision under the Act. So long as the orders stand as having
attained finality, the same cannot be tampered with by the
Adjudicating Authority by launching collateral proceedings
purportedly under Section 11A of the Act.”

6. The appellant further placed strong reliance on the ruling of the

larger bench in the case of Ispat Industries Ltd., supra to state that
provisions of Rule 8 would apply only in a case where the entire

production of goods manufactured is captively consumed and would
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have no bearing to a situation where partly the goods were offered for
sale to independent buyers and partly were supplied to sister unit for
captive consumption. This they state is evident on a plain reading of
Rule 8 of the valuation Rules.

Central Excise valuation (Determination of Price of Excisable

Goods) Rules, 2000.
"Rules 8
Where the excisable goods are not sold by the
assessee but are used for consumption by him or on his
behalf in the production or manufacture of other articles,
the value shall be one hundred and ten per cent of the cost
of production or manufacture of such goods"”

They state that If the intention was not to restrict the applicability
of Rule 8 to cases where the entire production was being captively
consumed, the Rule would have simply stated "where excisable goods
are consumed by an assessee himself or on his behalf in the
manufacture of other articles instead of preceding the above expression
with the words "where the excisable goods are not sold".

7. The Ld. AR for the Revenue, Shri K. Chowdhary supports the
impugned order and reiterates the findings therein.

8. We have heard the rival contention of the two sides and perused
the case records.

9. In the present case the application of Rule 4 of the Valuation
Rules, for valuation of goods cleared to sister unit is being disputed by
the Revenue not on the ground that the said rule is inapplicable to the
present case, but on the ground that a more specific provision in Rule 8
of the Valuation Rules is available to enable determination of the

assessable value. As held by the Larger Bench of the Tribunal in the
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case Ispat Industries Ltd., Vs. CCE, Raigad, the provisions of Rule 8
of the Rules are not applicable to the present case and therefore the
plea that value determined by the assessee under Rule 4 deserves
acceptance.

10. We find merit in the submission of the assessee that even if both
the rules, i.e. Rule 4 and Rule 8 of the valuation Rules were applicable,
it would only be logical to read and apply the said rules (Central Excise
Valuation Rules) in a sequential manner. Though the Central Excise
Valuation Rules, 2000 do not specifically prescribe such sequential
application of various rules, the same, in our view, is the only
reasonable way to read these rules. Any other interpretation would only
lead to confusion and chaos. Since the applicability of Rule 4 is not
really in dispute, there actually was no need to look further, regardless
of the applicability or otherwise of Rule 8.

11. It is a fact on record that entire amount of Mosquito Repellent
Refills manufactured by the appellant, are not cleared to its sister unit
but part quantities thereof, are also cleared to independent parties and
such clearances are valued as per Section 4A of the Act, being a notified
commodity under Notification No. 49/2008-CX (NT) dated 24.12.2008
[SI. No. 45).

12. The ruling of the Hon’ble High Court of J&K in the case of Krishi
Rasayan Exports Pvt. Ltd., has been followed by this Tribunal in the
case of Classic Cosmetics Company Vs. Commissioner of Central
Excise & Service Tax, Guwahati, 2024 (3) TMI 402 ), CESTAT. It
noted therein, that at the time of filing of the refund claim by the

appellant in terms of Notification No0.32/99-CE dated 08.07.1999, the



7

Excise Appeal No. 75474-75475 of 2014

refund claims were sanctioned by passing a speaking order during the
period from 25.04.2007 to 31.01.2008. In that circumstance, a show
cause notice issued to the appellant by invoking extended period of
limitation on 15.03.2012 was held as not sustainable adopting the
decision of the Hon'ble Jammu & Kashmir High Court in the case of
Krishi Rasayan Exports Private Limited. To similar ratio is the decision of
the Tribunal in the case of Ravi Crop Science Vs. Commissioner of
Central Excise, J&K, 2023 (1) TMI 1298 adopting the law as
propounded by the J&K High Court in the case cited supra.

13. As regards the valuation of the subject goods, cleared to the
sister unit for captive consumption, the Larger Bench of the Tribunal in
the case of Ispat Industries Ltd Vs. CCE, Raigad, has inter alia held as

under:-

"5. We have considered the rival submissions and are of the
view that the assessee is correct in contending that provisions of
Rule 8 would apply only in a case where its entire production of a
particular commodity is captively consumed. This is evident on a
plain reading of Rule 8 of the valuation rules, which reads as

under

"Where the excisable goods are not sold by the assessee
but are used for consumption by him or on his behalf in the
production or manufacture of other articles, the value shall
be one hundred and ten per cent of the cost of production

or manufacture of such goods”
(emphasis supplied).

If the intention was not to restrict the applicability of Rule 8 to
cases where the entire production was being captively consumed,
the Rule would have simply stated “where excisable goods are

consumed by an assessee himself or on his behalf in the
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manufacture of other articles” instead of preceding the above
expression with the words “"where the excisable goods are not
sold”. This view is also supported by the judgment of the
jurisdictional High Court in the case of Indian Drug Manufacturers
Association v. Union of India, wherein the Court held that Rule 8
applies in a situation where goods are not sold but are cleared
‘exclusively’ to be used in consumption or for manufacture of
other articles. We also agree with the contention of the assessee
that Rule 8 will apply only in two situations, (a) where the goods
are consumed by him in the same factory (captive consumption)
or (b) where such goods are transferred to another factory for
consumption in the manufacture of other articles on behalf of the
assessee. In this case, it is not the case of the revenue that the
goods were transferred to other units for manufacture of other
articles on behalf of the assessee/appellant, i.e. the Dolvi Unit.
We agree with the assessee’s contention that the expression
‘assessee’, wherever it appears in the Central Excise Rules,
applies to a particular factory, which is why different units
belonging to one company are separately registered and
separately assessed to duty. Since the assessee in the present
case is the Dolvi plant and it is not the revenue’s case that the
other three units of the company to whom HR coils were
transferred were undertaking further manufacturing operations
on behalf of the Dolvi Unit, the provisions of Rule 8 will not apply.

We, therefore, hold that Rule 8 is inapplicable in the instant case.

6. We also note that in the present case the application of Rule
4 is being disputed by the Revenue not on the ground that the
said rule is inapplicable to the present case but on the ground
that a more specific provision in Rule 8 is available to enable
determination of the assessable value. As discussed above, the
provisions of Rule 8, in our view, are not applicable to the present
case and therefore the value determined by the assessee under

Rule 4 deserves acceptance.

7. We also agree with the submission of the assessee that even
if both the rules, i.e. Rule 4 and Rule 8, were applicable, it would

only be logical to read and apply the various rules in the Central
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Excise Valuation Rules in a sequential manner. Though the
Central Excise Valuation Rules, 2000 do not specifically prescribe
such sequential application of various rules, the same, in our
view, is the only reasonable way to read these rules. Any other
interpretation would only lead to confusion and chaos. Since the
applicability of Rule 4 is not really in dispute, there was no need
to look further and regardless of the applicability or otherwise of
Rule 8, the assessable value should have been determined in

terms of Rule 4 of the Valuation Rules.”

14. Thus applying the ratio of law cited above, Rule 8 can only be
considered, under the circumstances where entire quantity of goods
manufactured by the appellant are cleared for captive consumption to
the sister unit. In the present case valuation can be resorted to in
accordance with Section 4 of the Act. It's a fact on record in the matter
that Mosquito Repellent Refills manufactured by the appellant were not
cleared in entirety to the sister unit for captive consumption, but have
also been independently sold to unrelated parties and valuation under
Section 4A (being notified goods under Notification No. 49/2008-CX
(NT) dated 24.12.2008- SI. No. 45), adopted.

15. Appropriate formal refund sanction orders were issued by the
department to each claim of refund filed while sanctioning the same
Copy of one such order, by way of ready reference is scanned and

pasted herein below:-
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16. Under the circumstances and in view of our discussions the law as

propounded by the Hon’ble High Court, and taking note of the fact that



12

Excise Appeal No. 75474-75475 of 2014

there has been no challenge to the refund orders issued from time to
time, which had become final as no appeal was filed by the Department
against the same; the Department therefore cannot proceed with the
recovery of the said erroneously refunded amount merely by way of
issuance of a Show Cause Notice for erroneous recovery of refund.

17. Also in view of the law as laid down by the Larger Bench and our
discussions, we are of the understanding that the order of the lower
authority is not in accordance with law and can therefore, not be
sustained. We therefore, set aside the impugned order and allow the
appeal with consequential relief, if any, as per law.

(Operative part of the order was pronounced in open Court)

Sd/-
(R. Muralidhar)
Member (Judicial)

Sd/-
(Rajeev Tandon)
Member (Technical)
Tushar Kr.



