
IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE 

TRIBUNAL, KOLKATA 
EASTERN ZONAL BENCH : KOLKATA 

 

REGIONAL BENCH - COURT NO.2 
 

Excise Appeal No.75437 of 2016  
 

(Arising out of Order-in-Original No.38/COMMR/DGP/DGP-III/15 dated 30.12.2015 

passed by Commissioner, Central Excise, Service Tax & Customs, Durgapur.) 
 

 

M/s. Sumangal Ispat Pvt.Ltd. 
(Hetadoba (Dasibandh), P.O.-Ichhapur (via-Kamalpur), Durgapur-713204.) 

 

                                  …Appellant        

VERSUS 

Commissioner of Central Excise & Service Tax, Durgapur 
        

…..Respondent 
(Commissioner of CGST & CX, Bolpur Commissionerate 

Nanoor Chandidas Road, Sian, Bolpur, Dist: Birbhum, West Bengal.) 

 

 

WITH 

Excise Appeal No.75438 of 2016  
 
(Arising out of Order-in-Original No.38/COMMR/DGP/DGP-III/15 dated 30.12.2015 

passed by Commissioner, Central Excise, Service Tax & Customs, Durgapur.) 
 
 

Shri Santosh Kumar, Director 

M/s. Sumangal Ispat Pvt.Ltd. 
(Hetadoba (Dasibandh), P.O.-Ichhapur (via-Kamalpur), Durgapur-713204.) 

 

                                  …Appellant        

VERSUS 

Commissioner of Central Excise & Service Tax, Durgapur 

        
…..Respondent 

(Commissioner of CGST & CX, Bolpur Commissionerate 

Nanoor Chandidas Road, Sian, Bolpur, Dist: Birbhum, West Bengal.) 
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AND 

Excise Appeal No.75439 of 2016  
 
(Arising out of Order-in-Original No.38/COMMR/DGP/DGP-III/15 dated 30.12.2015 

passed by Commissioner, Central Excise, Service Tax & Customs, Durgapur.) 
 

 

Shri Goutam Ghosh, Authorized Signatory 

M/s. Sumangal Ispat Pvt.Ltd. 
(Hetadoba (Dasibandh), P.O.-Ichhapur (via-Kamalpur), Durgapur-713204.) 

                                  …Appellant        

VERSUS 

Commissioner of Central Excise & Service Tax, Durgapur        

…..Respondent 
(Commissioner of CGST & CX, Bolpur Commissionerate 

Nanoor Chandidas Road, Sian, Bolpur, Dist: Birbhum, West Bengal.) 

 
APPEARANCE 
 

Shri Rishu Raju & Shri Abhishek Tibrewal, both Advocates  for the Appellant 
(s) 

 
Shri B.K.Singh, Authorized Repersentative  for the Revenue 
  

 

CORAM: HON’BLE SHRI R. MURALIDHAR, MEMBER(JUDICIAL) 

              HON’BLE SHRI RAJEEV TANDON, MEMBER(TECHNICAL) 

 

FINAL ORDER NO. 77207-77209/2024 

 

DATE OF HEARING   :   04.10.2024  

DATE OF DECISION  :   Oct. 24, 2024 

Per : RAJEEV TANDON : 

 The appellants have filed the impugned appeal assailing the 

Order-in-Original No. 38/COMMR/DGP/DGP-III/15 dated 30.12.2015 

whereby the appellants have been saddled with central excise duty of 

Rs.2,83,106/- in respect of finished goods found short and held as 

clandestinely removed without payment of duty. The order further 

seeks reversal of Cenvat Credit amounting to Rs.2,68,58,853/- in 

respect of inputs alleged to have been clandestinely removed without 
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actual utilization in the manufacture of finished goods. The order 

further seeks to recover interest on the aforesaid amount of duty 

confirmed as well as the Cenvat Credit availed besides imposing 

personal penalties on the appellants herein. 

2. Briefly stated the facts of the case are that the officers of the 

department during the course of their visit to the factory on 05.10.2012 

and upon stock-taking of the inventory of the finished goods as well as 

the raw materials found certain shortages vis-à-vis the recorded stocks 

of the finished goods and the inputs. The findings of the joint physical 

stock verification undertaken are tabled hereunder : 

 

Stock verification in respect of finished goods. 

[Qnty . in MT] 

Sl. 

No. 

Description of 

finished goods 

Quantity found 

physically as on 
05/10/2012 

Stock as per DSA 

as on 05/10/2012 

Difference 

(Shortage) 

01 M S Ingot 53.242 124.820 (-) 71.578 

 

Stock verification in respect of raw materials. 

[Qnty . in MT] 

Sl. 

No. 

Description of  

inputs 

Quantity found 

physically as on 
05/10/2012 

Stock as per Raw 

materials register 
(RG-1) 

Difference 

(Shortage) 

01 Pig Iron 38.210 1288.773 (-) 1250.563 

02 Scrap (M.S + 

C I Scrap) 

32.130 6602.442 (-) 6570.312 

02 Sponge Iron  210.640 1918.210 (-) 1707.570 

 

 

3. Considering the shortages noticed the department initiated its 

investigations into the matter that culminated in the issuance of the 

Show Cause Notice dated 18.09.2013. 
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4. The Ld.Counsel for the appellant has submitted that during the 

course of the various statements recorded including that of the 

Director, it was informed to the department that the shortages were on 

account of reduced quantum of burning losses as accounted and 

indicated by them in their records. He submitted that the appellant had 

almost just then installed their plant of 7 MT capacity for production of 

inputs and had by then not even organized their process flow, practices 

and procedures. In this regard he drew our attention to certificate 

issued by state of West Bengal regarding commencement of production 

on 27.03.2012. He further submitted that at that point in time they had 

no weighing system in place for weighment of raw materials and 

purchased raw materials were continuously fed into the furnace at 

regular intervals. Being a nascent industrial set up they had on an 

approximate basis assumed a figure of 10-12% as burning losses in the 

course of their manufacturing activity, whereas the actual burning loss 

was in the range of 20-25% as per industry standards. As for the 

finished goods it was their plea, that the appellant had carried out 

sectional weighment of goods and on such assumed figures the 

appellants were preparing their daily stock account and filing their 

monthly returns. The said practice of assessment and accountal 

remained in vogue till the time of the visit of the officers.  

 

5. It is noted from records that as on 05.10.2012 the daily stock 

account recorded a total of 124.820 MTs of finished goods whereas that 
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available physically as ascertained by the officers during the course of 

visit was only 53.242 MTs, resulting in shortage of 71.578 MTs of 

finished goods. It is also apparent from records that the appellant has 

made payment of excise duty towards such differential quantity at the 

time of physical verification i.e. even well before the issuance of the 

show cause notice in the matter. This shortage has been stated to be 

on account of sectional weighment methodology and in not undertaking 

actual weighment of finished goods. As for the raw materials the 

argument of the appellant is that they had accounted for significantly 

lower amount of burning losses being in the range of 10-12%. They 

submit that these had been their grounds as stated by the firm’s 

Authorized Representative even on the very day of stock-taking by the 

officers. 

 

5.1 The Ld.Advocate further submits that pursuant to the visit of the 

officers, the appellants internally carried out a study on actual value 

consumption of raw materials along with percentage of burning loss and 

input output ratio on 21.10.2012 - measuring the actual values of input 

and output and had also informed the officers of the department to be a 

witness, to the said experiment, however none from the department did 

join the said proceedings. Results of the said experiment undertaken 

have been informed as per Table I below: 
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Table I 

Heat No. Total Input Total Output Burning Loss 

01 9530 7380 22.56 

02 9680 7420 23.35 

03 9720 7450 23.35 

04 9520 7360 22.69 

 

6. The ld.advocate therefore submits that going by the said exercise 

undertaken, it is clear that the ratio of input output is 1.3:1 thereby 

clearly pointing out significantly higher burning losses of about 20-25%, 

averaging nearly 23%, as against the assumed assessment and 

accountal of burning losses in the range of 10-12%.  

6.1 The appellant further submits that in order to ascertain the 

industry norms they undertook an exercise and sought details of such 

burning losses from other units operating induction furnaces alongwith 

their installed capacity, the kind of inputs used and the burning loss as 

was being accounted for and within the knowledge of the department. 

The appellant undertook such an exercise thus in respect of units MS 

Ingots manufacturers, manufacturing the same primarily out of MS 

scrap and sponge iron located within the region and their 

Commissionerate. The list of replies as received by the appellant from 

the department under the RTI Act, 2005 are collated as under and are a 

part of the case records : 
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Units concerned within the jurisdiction of Deputy Commissioner, 

Asansol Division 
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Units concerned within the jurisdiction of Deputy Commissioner, 
Burdwan Division 
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7. From the aforesaid charts it is evident that the average industry 

norm for a 7MT plant is largely upwards of 20%, and in some odd cases 

even goes as high as 40%.  While this may not be the thumb rule but 

the aforesaid statistics definitely lends credence to the argument of the 

appellant, that they had been reportedly accounting significantly lesser 

amounts of burning losses. Viewed in the context, that the department, 

other than physical stock-taking shortages, have no other grounds in 

support of their premise to establish the charge of clandestine 

manufacture and clearance, the claim of the appellant cannot be 

dismissed as a mere hollow argument. 

 

8. The Ld.AR however reiterates the findings of the Commissioner 

and emphasized that the shortage both of finished goods as well as raw 

material/inputs have been ascertained and is on record as noted by the 
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department. He fairly admits that apart from this ground of 

ascertainment of shortages, the department has not laid its hand on 

any other evidence in substantiation of its charge in support of their 

claim for clearance of finished goods/raw materials clandestinely. 

 

9. It is noticed from the records as pointed out by the appellant that 

they had taken a significantly lower percentage of burning loss while 

accounting for finished goods/raw material. The fact of non-availability 

of weighing facilities at the factory premises also is not a disputed 

argument. It is also observed that the assesse’s units were allowed 

commercial production only at a recent point in time of the visit by the 

officers, by which time their practices and procedures were said to be 

not fully in place, as the industry was beset with teething problems. 

  

10. The result of the test as undertaken and referred to above points 

out the burning losses to be in the range as have been also intimated to 

the appellant by the department, in respect of similarly placed units in 

the area. Going by the corpus of as many as nearly two dozen industrial 

units located in the area, many of whom having similar capacity 

furnaces and carrying out manufacture of MS ingots, out of the very 

raw materials like pig iron, sponge iron, MS scrap as have been made 

use of by the appellant, with sourcing of inputs from common suppliers, 

the plea of the appellant cannot be simply brushed aside. The appellant 

have also separately, accounting for total purchase of raw materials 

and manufactured goods data for the period September 2009 to 
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September 2012, point out that the difference of 9528.44 MTs, was 

only towards difference in determination of burning losses. Thus if 

burning losses were taken as 20-25% instead 10-12%, the alleged 

shortage of stocks etc. would get neutralized. The following table 

demonstrates the same : 

 

(September 2009 – September 2012) 
Sl.No. Detail Data 

01 Total production of MS ingot and 
runner rise 

58,593.960 MT 

02 Total consumption of raw materials  66,430.974 MT 

03 Quantity of burning loss (2-1) 7837.014 MT 

04 Percentage of burning loss 11.80 

05 Total consumption of raw materials 

after addition of differential stock 

75,959.419 MT 

06 Quantity of burning loss (5-1) 17,365.459 MT 

07 Percentage of burning loss 22.86 

 

10.1 We also note that the appellant Shri Santosh Kumar, Director has 

repeatedly maintained in his statement recorded before the authorities 

at the time of the investigations, that the said difference in physical 

verification of raw material or inputs was only due to difference in 

actual burning loss and assumed burning loss. We note from the RTI 

information as supplied to the appellant by the department that the 

units located in the area, having production capacity of 7 MT are 

averaging burning loss of nearly 20-22%. 

 

11. While it is certainly a case in point that shortages in stocks both 

of finished goods and raw materials were noticed, we are surprised to 

note that the department other than the mere fact of physical 

shortages noticed has nothing else up its sleeve to establish the charge 
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of physical shortages. A charge as grave as clandestine manufacture 

and clearance cannot be considered lightly, however, it has to be 

backed by strong concrete and cogent corroborative evidence. In the 

light of the exercise in ascertaining actual burning losses as carried out 

by the appellants (to which the department chose not to be a witness) 

as well as RTI information supplied to them by the department, the 

appellants have presented reasonable rebuttal and repulsed the 

department’s case. We find no valid reason for assuming the charge of 

clandestine removal merely on the factum of shortages noticed which 

have been attributed to lack of weighment facility and therefore the 

burning losses accounted on the basis of an assumed estimate. The 

department is required to establish its case with tangible information 

and data to lend support to the allegation of clandestine removal of raw 

material/finished goods. While shortages in physical stocks could be a 

starting point leading to the presumption of clandestine clearance it 

cannot conclusively establish the same. In the absence of any other 

valid proposition/evidence and the argument other than physical 

shortages for which too the appellant has made out meaningful 

expressions to account for, cannot be sustained. As held in a slew of 

cases any charge of clandestine production and removal is required to 

be established by way of sustainable corroborative evidence. In the 

present case there being nothing on record other than what is stated 

above, the department’s conclusion is merely based on unwarranted 

assumptions. The Hon’ble apex court in the case of Oudh Sugar Mills 

Ltd. v. UOI [1978 (2) E.L.T. 172 (SC)] had categorically dismissed 
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allegations concerning clandestine production and clearance that were 

based on mere calculation of raw material fed into the process or on 

working of the machinery as observed during the course of inspection 

holding the same as bereft of tangible evidence and based merely on 

inferences involving unwarranted assumptions that did not have any 

legal basis for its sustenance. 

 

12. In the case of AR Shanmughasundaram v. CESTAT, Chennai 

[2022 (380) ELT 151 (Mad.)] the Hon’ble High Court had 

categorically held that where purchase and transportation of alleged 

clandestine clearance were not established by the department no duty 

could be demanded. Burden of proof for establishing clandestine 

production and removal is certainly on the department and is required 

to be backed by clinching evidence and not mere assumptions. The 

theory of clandestine evidence cannot be adopted simply on the basis 

of a weak evidence of a doubtful nature. There is certainly a strong 

missing link between the shortages noticed by the department and the 

fixation of the allegation of clandestine activity and revenue evasion. 

We are of the firm view that the department has not backed its case 

with sufficient evidence and have failed to discharge the onus cast upon 

them. 

 

13. There are a series decisions as held by this Tribunal to emphasize 

that for sustaining a charge of clandestine clearance of finished goods, 
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there is a strong need for corroborative evidence to uphold and 

establish the same. Just for records we refer to the following decisions : 

(i) Ambica Iron and Steel Pvt.Ltd. vs. Commissioner  

[2020 (380) ELT 351]  
(ii) Super Smelters Ltd. v. Commissioner  

[2020 (371) ELT 751]  
(iii) Jai Balaji Industires Ltd. v. Commissioner  

[2021 (378) ELT 674] 
 

14. There is no material evidence on record in the present case to 

corroborate the department’s contention with any positive evidence 

such as by way of consumption of electricity or by way of labour 

deployed or unrecorded production reclaimed from private accounts or, 

any other corroborative evidence obtained with regard to 

sale/purchase, transport vouchers or any such thing to establish their 

claim. We note that the appellant in support of his stance, from day 

one, has maintained that the said losses were on account of burning 

losses not recorded on actual basis, for lack of weighing/measurement 

devices at their end. The appellants have been able to sufficiently 

demonstrate by way of exercise attempted by them as well as by way 

of data as obtained from the department through RTI that they may 

have indeed taken on record much less accountal of burning losses then 

actually undergone. The department has completely failed in 

establishing their charge inasmuch as they could not point out to even 

a single buyer of having procured the said clandestinely cleared goods 

or indicate certain cash flows in support of their contention. It is settled 

law that suspicion howsoever grave cannot replace the test of proof. 

Having noted that the department has completely failed in establishing 

and discharging the burden of proof cast upon them, in the order 
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passed by the lower authority cannot be sustained and is required to be 

set aside. We therefore allow the appeals filed by the appellants, with 

consequential relief, if any, as per law. 

(Order pronounced in the open court on October 24, 2024.) 
 

 

         Sd/ 

                                 (R. MURALIDHAR) 

              MEMBER (JUDICIAL) 

 

 

         Sd/ 

 

                                  (RAJEEV TANDON) 

              MEMBER (TECHNICAL) 

 

     
sm 

 
 


