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DATE OF HEARING   :   07.11.2014  
DATE OF DECISION  :  07.11.2014 

Per : R. MURALIDHAR : 

 The Appellant is registered with the Central Excise Department 

for providing  service under the category of ‘Renting of Immovable 

Property’ and some other services. Based on the audit conducted in the 

month of June 2013, a point was raised that the Appellant was not 

paying the Service Tax under the category of ‘Cargo Handling Services’ for the 

consideration being received from two of their clients. On these clients, the 

Appellants were charging loading and unloading charges @ 75/- per M.T. 

towards a provision of wagon loading and wagon placement service at the 

Railway siding at Barbil. Subsequently, a Show Cause Notice was issued on 

20.03.2014, wherein discarding the earlier stand taken by the audit team, the 

proposal was to recover the Service Tax under heading ‘Renting of Immovable 

Property Service’. After due process, the Adjudicating authority confirmed the 

demand. Being aggrieved, the Appellant is before the Tribunal. 

2. The Ld.Authorized Representative for the Company submits that 

the agreement entered with the parties shows that they are being paid 
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for loading and unloading and other handling services for placing the 

goods in the wagons for which the rate has been decided @ Rs.75/- per 

M.T. The Show Cause Notice itself clarifies that the charges are towards 

wagon loading and wagon placement service at Railway wagon siding at 

Barbil. Hence the Adjudicating authority is in error in confirming the 

demand under the category of ‘Renting of Immovable Property 

Services’. The Department has not brought in any evidence to that 

effect in respect of this Service. As can be seen from the points raised 

by the audit team, the  Department itself had taken the view that the 

service  would fall under the category of ‘Cargo Handling Services’. 

Upon their reply that the services are being used by the clients for 

export of their goods and hence even under this category no Service 

Tax is payable, the Department has changed its stand and has issued 

the Show Cause Notice and confirmed the same by resorting to new 

classification under the category of ‘Renting of Immovable Property 

Services’. Based on these submissions he prays that the Appeal may be 

allowed on merits. 

3. He further submits that the Appellant is already registered with 

the Department and has been filing their Returns properly. They were 

carrying on the work of ‘Cargo Handling Services’ for the clients who 

are exporting the goods. Therefore, they carried a bona fide belief that 

no Service Tax is required to be paid either under the category of 

‘Cargo Handling Services’ or under the category of ‘Renting of 

Immovable Property Services’. The Department has not brought in any 

evidence of suppression on the part of the Appellant so as to fasten 

them with the confirmed demand. Therefore, the Appeal may be 

allowed in respect of the confirmed demand for the extended period. 

4. The Ld.AR for the Department reiterates the findings of the 

Adjudicating authority and justifies the confirmed demand.   

5. After perusing the appeal papers and other documentary 

evidence placed before us, we find that the Department vide their letter 

dated 04.06.2013 has taken the stand that this service would fall under 
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the category of ‘Cargo Handling Service’. The said letter is reproduced 

below:- 
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6. Even the Show Cause Notice at para 2.1 stands as under:- 

 

“2.1 In course of verification of records of the said assessee by the 

departmental officers it was noticed from their trial balance, railway 

siding income ledger, bills raised on account of wagon loading and 

wagon placement charges that they received a taxable consideration of 

Rs.5,41,25,710/- for wagon loading and wagon placement service at 

railway siding Barbil, Orissa @ Rs.75 per metric tone of loading quantity 

of iron ore during the period 2010-11 and 2011-12.” 

7. From the description given in the Show Cause Notice, it is clear 

that this service falls under the category of ‘Cargo Handling Services’ 

and not under the category of ‘Renting of Immovable Property 

Services’.   

8. Therefore, based on the factual matrix of the case and the 

documentary evidence placed before us, we find that the impugned 

order is not legally sustainable. Accordingly, we dismiss the same and 

allow the Appeal filed on merits. 

9. Since the issue stands decided on merits, we are not going into 

the factual details about filing of Returns and accounting for the service 

in the ST-3 Returns to comment on the time bar issue. 

10. The appellant is eligible for consequential relief, if any, as per 

law. 

(Dictated and pronounced in the open Court.) 

 

         Sd/ 

                                 (R. MURALIDHAR) 

              MEMBER (JUDICIAL) 

 

         Sd/ 

                                  (K. ANPAZHAKAN) 

              MEMBER (TECHNICAL) 
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