IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE
TRIBUNAL, KOLKATA
EASTERN ZONAL BENCH : KOLKATA

REGIONAL BENCH - COURT NO.2

Excise Appeal No0.76933 of 2016

(Arising out of Order-in-Appeal No.35/KOL-V/2016 dated 19.08.2016 passed by
Commissioner of Central Excise, (Appeal-I), Kolkata.)

M/s. Premium Transmission Ltd.

(Formerly M/s. Greaves Ltd.)
(Plot No.B-09 & B-10, PTU-II, Falta Industrial Growth Centre, Sector-III, Falta,
Dist.24 Parganas (South), West Bengal.)

...Appellant

VERSUS
Commissioner of Central Excise, Kolkata-VII

..... Respondent
(GST Bhawan, 180, Shantipally, Rajdanga Main Road, Kolkata-700107.)

APPEARANCE

Shri N.K.Chowdhury, Advocate for the Appellant (s)
Shri S.Dey, Authorized Representative for the Revenue

CORAM: HON'BLE SHRI R. MURALIDHAR, MEMBER(JUDICIAL)
HON’'BLE SHRI RAJEEV TANDON, MEMBER(TECHNICAL)

FINAL ORDER NO. 75115/2025

DATE OF HEARING : 20.01.2025
DATE OF DECISION : 20.01.2025

Per : R. MURALIDHAR:

The Appellant is manufacturer of industrial gear boxes. They were
receiving some of the inputs from their Pune Unit. These inputs were
being used towards manufacture of the finished goods on which Excise
duty was being paid at the time of clearance. The Appellants have

taken the Cenvat Credit for the inputs received from their Pune Unit.
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2. On 20.03.2003 a Show Cause Notice was issued seeking to deny
the Cenvat Credit of Rs.41,73,406/- taken by them during the period
April 2000 to May 2002 by invoking the extended period provisions.
After due process, the Adjudicating authority dropped the demand after
ascertaining the fact that the Excise duty was properly paid by the Pune
unit by way of Central Excise invoices and the inputs were received and
properly accounted for by the Appellant. However, the department filed
an appeal before the Commissioner(Appeals) who has held that the
duty paying documents were not available with the Appellant and in the
absence of the same the Cenvat Credit cannot be taken. Being

aggrieved, the Appellant is before the Tribunal.

3. The Ld.Counsel appearing on behalf of the Appellant submits that
in the Annexure to the Show Cause Notice itself the full details of
Invoices, Excise duty involved, entries made in their Part-I and Part-II
etc. are being shown, which clarifies that the inputs have been received
along with proper documents and all such inputs have been properly
accounted for in their books of accounts. He takes us through page 22-

26 of the Appeal Book. One such page is scanned hereunder :-
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4, He also relies on the case of Exide Industries Ltd. vs.

Commisioner of C.Ex., Haldia [2008 (226) E.L.T. 249 (Tri.-
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Kolkata)], wherein it has been held that if the inputs have been have
been sent to the sister unit and the same are used for manufacture of
finished goods on which duty has been paid, Cenvat Credit cannot be
denied. Based on this submission, he prays that the Appeal may be

allowed on merits.

5. The Ld.AR for the Department reiterates the findings of the
Commissioner (Appeals) and submits that the Appellant has not
provided proper evidence towards the duty-paying nature of the inputs

being received at their end. Hence, he justifies the confirmed demand.

6.. Heard both sides and perused the appeal papers and other

documents placed before us.

7. We find that the Department is not disputing the fact that the
goods in question which happened to be the inputs for the appellant
have been received by them from their Pune unit. We have also
perused some of the sample invoices produced by the Ld.Counsel and
find that they are all proper invoices raised by M/s. Greaves Ltd. (Pune
Unit) clearly showing the details of goods being dispatched, their rates,
the value, the Excise duty involved etc. After receiving the goods, the
Appellant is making entry by affixing a staff towards packing their
goods in their account in RG-23 Part-I and Part-II. A sample invoice is

scanned below for ready reference :
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8. Therefore, on factual matrix, we find that there is nothing

coming on record that the Appellant has contravened the provisions of
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Rule 57AE of the Central Excise Rules, 1944 or Rule 7 of Cenvat Credit

Rules, 2002.

9. We also find that similar issue has been decided by this Bench in
the case of Exide Industries Ltd. vs. Commissioner of C.Ex.,

Haldia, cited supra. This Bench has held as under:-

"4.3 Relevant period involved in the proceeding was April, 2000 to
March, 2002 raising aforesaid demand on the allegation that input
received by one unit from its sister unit were not entitled to CENVAT
credit. There is nothing on record to state whether inputs so received
were not used in manufacture. Also record does not demonstrate that
input had not wundergone suffering appropriate duty before
procurement. The order of adjudication also fails to exhibit that
“purchase” is an essentiality to claim CENVAT credit under law even if
the term “procurement” being substituted in Rule 7(4) of CENVAT
Credit Rules, 2002. There is no doubt that Notification No. 13/03,
dated 1-3-2003 has substituted the word ‘procured’ for the word
‘purchase’ in sub-rule (4) of Rule 7 of CENVAT Credit Rules, 2002
w.e.f. 1-3-2003. But Notification No. 27/2000, dated 31-3-2000 which
sought to amend CENVAT Credit Rules, 2000 does not prohibit to read

the said substitution for the period earlier to that, under challenge.

Definition “inputs” under Rule 57A of Central Excise Rules, 1944 read
with Rule 57B and conditions laid down by Rule 57AC nowhere

warranted 'purchase’ is sine _qua non. Therefore Notification No.

13/2003, dated 1-3-2003 guides to appreciate legislative intention.
Further, decisions cited by learned Counsel also brings its case in all

four. When a levy is not expressly designed by law by a statutory

provision, respective Rule which grants credit cannot be presumed to

be a charging section by any analogy.

4.4 Following the Apex court judgment cited by the learned Counsel
and decisions of Tribunal, we are of the view that Appellant is not

liable for recovery sought to be made by the impugned order.
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5. In the result the Appeal is allowed and stay petition is disposed.

6. [Order per : C. Satapathy, Member (T)]. - I agree with the

order proposed above to allow the stay petition and the appeal for the

reason that the word 'purchased’ has been used only in the procedural

Rule 57AE(3) in the context of maintaining record of inventory

whereas there is no such stipulation regarding 'purchase’ in the

substantive Rule granting input duty credit.”

9. We find that the ratio laid down in the above case law squarely
applies to the facts of the present appeal. In view of the foregoing, we
set aside the impugned order and allow the Appeal filed by the
Appellant. The Appellant would be eligible for consequential relief, if

any, as per law.

(Dictated and pronounced in the open Court.)

Sd/
(R. MURALIDHAR)
MEMBER (JUDICIAL)
Sd/

(RAJEEV TANDON)
MEMBER (TECHNICAL)
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