IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE
TRIBUNAL, KOLKATA

REGIONAL BENCH - COURT NO.1

Service Tax Appeal No. 70388 of 2013

(Arising out of Order-in-Original No0.36/Commr/ST/Kol/2012-13 dated 14/12/2012
passed by Commissioner of Service Tax, Kolkata)

M/s. Delta Construction
(5, Chowdhury Para Road, Belgharia, Kolkata-700056)

Appellant
VERSUS
Commr. of Service Tax, Kolkata
(180, Santipally, Rajdanga Main Road, Kolkata-700107)
Respondent

APPEARANCE :

Shri Aditya Dutta, Advocate for the Appellant
Shri S. K. Dikshit, Authorized Representative for the Respondent

CORAM:
HON’BLE MR. R. MURALIDHAR, MEMBER (JUDICIAL)
HON’BLE MR. RAJEEV TANDON, MEMBER (TECHNICAL)

FINAL ORDER NO.76199/2025
Date of Hearing : 8% April 2025
Date of Decision : 8™ April 2025

PER R. MURALIDHAR
The appellant has been providing construction services to various

entities like SSKM Hospital, Staff Training College and Calcutta High
Court etc. as sub-contractor to the main contractor M/s. Macintosh Burn
Limited. The Show cause Notice was issued demanding an amount of
Rs.80,46,516/- under the classification of “Construction of Residential
Complex” and Rs.8,45,436/-under the classification of “Manpower
Supply Agency Service”. After due process, the demand was confirmed
along with interest and penalty. Being aggrieved, the appellant is before
the Tribunal.

2. The Learned Advocate appearing on behalf of the appellant
submits that they have already paid Rs.63,88,933/- between period
22/06/2010 to 18/03/2011. He submits that they are not contesting the

amount already paid by them along with interest. In respect of the
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balance amount of Rs. 16,57,583/-, he submits that Rs. 9,37,083/-

already stands paid by the main contractor before March 2007.
Therefore, the same may also be taken as paid by the appellant.
Further, towards the Service Tax amount of Rs. 5,67,867, they take the
stand that the service is provided to Government buildings like hospital,
high court, etc. As per the Circular No. 80/30/2004 dated 17/09/2004
at Para 13.2, it has been clarified that such services is exempted from
payment of Service Tax. Therefore, he prays that no further amount is

required to be paid by the appellant.

3. Without prejudice to these submissions, he takes the stand that
the Show Cause Notice has been issued for the services provided under
Construction of Complex Service, which was exempted from payment of
Service Tax till 30.6.2010. Hence, even on this ground, the confirmed

demand cannot be legally sustained.

4, In respect of the Manpower supply Agency services, they have
already paid Service Tax of Rs. 2,17,541/-. They are not contesting the
balance payment of Rs. 6,27,895/- to be made by them.

5. The Learned AR reiterates the findings of the lower authorities
and submits that the fact of the Service Tax being paid by the main
contractor or by sub-contractor as well as the service has been
rendered to government buildings are required to be verified. Therefore,
he prays that the matter may be remanded to the Adjudicating
Authority.

6. Heard both sides and perused the appeal papers.

7. Coming to “Manpower Supply Agency Services”, the appellants
have already paid Rs. 2,17,541/-. They are agreeing to pay balance
amount of Rs. 6,27,895/-. We direct them to pay Rs. 6,27,895/- along

with interest.
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8. In respect of Rs. 2,17,541/- claimed to have been paid, the same
may be get verified by the Adjudicating Authority for which the

appellant would be required to pay interest, if already not paid.

9. In respect of the “Construction of Residential Complex”, Service
Tax demand of Rs. 80,46,516/- has been confirmed. We find from the
Show Cause Notice at Para 2.7 that the Revenue has alleged that
though the amount is towards Construction of Residential Complex
Service” and “Commercial or Industrial Construction Service”. While
quantifying the demand under annexure of the Show Cause Notice the
entire demand has been made under category of “Construction of
Residential Complex”. The copy of the Annexure-X of the SCN is

reproduced below:-
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10. We find that in terms of Board’s Circular No80/30/2004 dated
17/09/2004, which has been considered by various Tribunals and High
Courts to hold that no Service Tax is required to be paid till 01/07/2010
on “Construction of Complex Services (Residential)”. On this ground
itself, we set aside the confirmed demand of Rs. 16,57,583/- in respect

of “"Construction of Residential Complex”.

11. It is being made clear that no refund whatsoever would accrue to

the appellant on account of this decision.

12. The appeal stands disposed of thus.

(Dictated and pronounced in the open court.)
Sd/-

(R. Muralidhar)
Member (Judicial)

Sd/-
(Rajeev Tandon)
Member (Technical)

Pooja



