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Per :R. MURALIDHAR 

 

The appellant, is a manufacturer of M. S. Ingots. They also had a 

Rolling Mill in the same premises, at Jharkhand. After coming into 

effect of Section 3A, the Commissioner, Central Excise, Jamshedpur, 

on March 25, 1998, provisionally determined the annual capacity of 

production of the Induction Furnace, under the provision of Rule 3 of 

the Induction Furnace Annual Capacity Determination Rules, 1997 at 

9600 MT. Thereafter, on May 28, 1998 the jurisdictional 

Superintendent of Central Excise issued a show cause notice 

mentioning therein that the annual capacity had been fixed at 9600 MT 

and thus the liability of the appellant from September, 1997 to March, 

1998 was allegedly Rs. 42,00,000/- which had to be paid on or before 

March 31, 1998 but the assessee had paid only Rs. 14,54,996/- and 

thus paid less by Rs. 27,45,204/-. The appellant was asked to show 

cause as to why the said duty of Rs. 27,45,204/- together with interest 

@ 18% be not realized from the appellant. The appellant filed a reply 

dated June 21, 1998 to the said notice dated May 28, 1998 drawing 

the attention of the jurisdictional Assistant Commissioner of Central 

Excise to the fact that Central Excise duty was being paid by the 

appellant @Rs. 750/- per MT under Rule 96ZO(1) of the said Rules 

“under protest”. It was stated that the liability of paying duty under 

Section 3A of the Act was sub-judice before Hon‟ble Supreme Court 

and the Hon‟ble Supreme Court had directed to file application on the 

basis of actual production by assessees which had to be considered by 

the Department and until then no coercive action was to be taken by 

the Department. A copy of the said letter dated 21.06.1998 was also 

filed.No further proceeding was continued thereafter by the 

Department on this show cause notice. 

 

2. The appellant, thereafter, by a letter dated March 13, 1999 

represented to the Commissioner against the arbitrary fixation of 
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Annual Production Capacity, ignoring the actual production figures. 

There was no response to the said representation. On June 14, 1999 

another show cause notice bearing No. V(72)(15)16/99/3506 was 

issued to the appellant by the Deputy Commissioner, Central Excise, 

Dhanbad, alleging that the annual production capacity of the induction 

furnace had been fixed at 9600 MT and in terms thereof the appellant 

was required to pay duty of Rs. 72,00,000/- annually but they had 

paid only Rs. 24,38,381/- for the period 1998-99 (until March 31, 

1999) and thus, had to be pay outstanding amount of Rs. 47,61,919/-. 

The appellant was called upon to show cause to the Commissioner of 

Central Excise, Jamshedpur as to why the said alleged outstanding 

amount should not be realized from it along with 18% interest. The 

appellant filed its reply dated July 15, 1999 to the said show cause 

notice before the Commissioner Central Excise. A personal hearing by 

the Commissioner was held thereafter. Thereafter, on November 7, 

2000, another show cause notice bearing No. V(72)(15)35/2000/6272 

was issued to the appellant by the jurisdictional Assistant 

Commissioner wherein on the basis of similar allegations as made in 

the first show cause notice, the appellant was called upon to show 

cause to the Commissioner of Central Excise, Jamshedpur as to why 

an alleged outstanding amount of duty of Rs. 37,78,160/- relating to 

the period April 1999 to March 2000 (1999-2000) should not be 

demanded and realised from the appellant along with interest thereon 

@ 18% per annum.  

 

3. In the meanwhile the appellant installed a Rolling Mill in the said 

factory. On December 1st/ 3rd, 1999, the Commissioner of Central 

Excise, Jamshedpur passed an order purporting to fix annual capacity 

of production in respect of Re-rolling Mill of the assessee in exercise of 

power under Rule 3(4) of the Hot Re-rolling Steel Mills Annual 

Capacity Determination Rules, 1997at 12533.073 MT with effect 

from the date of starting production i.e. October 27, 1998.  
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4. Thereafter, on November 7, 2000, a show cause notice was issued 

by the jurisdictional Assistant Commissioner of Central Excise, wherein 

it was alleged that since annual capacity of production of the appellant 

had been determined at 12533.073 MT vide order dated December 3, 

1999 of the Commissioner by the appellant in respect of re-rolled 

products,  it was required to pay duty @ Rs. 300/- per MT multiplied 

by the annual capacity determined, according to which the amount of 

duty came to Rs. 50,13,229.20 but the appellant had paid only Rs. 

12,21,317/-. The appellant was therefore, called upon the show cause 

to the Commissioner of Central Excise, Jamshedpur as to why the 

alleged outstanding amount of Rs. 37,91,912/- together with interest 

@ 18% until the date of actual payment, should not be demanded 

from the appellant and why penalty should not be imposed upon the 

appellant.  

 

5. In the meanwhile, there was change in the jurisdictional 

Commissioner and the appellant‟s all three cases were transferred to 

the Commissioner (Adjudication), Central Excise & Service Tax, 

Ranchi.Thereafter, a common personal hearing was granted to the 

appellant relating to all the three show cause notices on January 13, 

2006 by the Commissioner (Adjn) Central & Service Tax, Ranchi. Vide 

the common impugned order, the Commissioner confirmed the 

demands alongwith interest and also imposed penalties.  Being 

aggrieved whereby the instant appeal has been preferred. 

 

6. The Ld Senior Counsel, representing the appellant, makes the 

following submissions : 

 

6.1 Section 3A (4) of the Act provided for power of Central 

Government to charge excise duty on the basis of capacity of 

production in respect of notified goods. The said provision reads as 

follows : 
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“Where an assessee claims that the actual production of notified 

goods in his factory is lower than the production determined 

under sub-section(2), the Commissioner of Central Excise shall, 

after giving an opportunity to the assessee, redetermine the 

amount of duty payable by the assessee with reference to such 

actual production at the rate specified in sub-section (3)”. 

 

 

6.2 The validity of section 3A and Rules 96ZO and 96ZP of the said 

Rules came up for determination before the Hon‟ble Supreme Court in 

the case of Commissioner of C. Ex. & Customs Vs. Venus Castings (P) 

Ltd. 2000 (117) ELT 273 (SC). While upholding the validity of the said 

provision the Hon‟ble Supreme Court observed and held inter alia as 

under (para 10): 

 

 

 “10. The schemes contained in Section 3A(4) of the Act and 

Rule 96ZO(3) or Rule 96ZP(3) of the Excise Rules are two 

alternative procedures to be adopted at the option of the 

assessee. Thus the two procedures do not clash with each other. 

If the assessee opts for procedure under Rule 96ZO(1) he may 

opt out of the procedure under Rule 96ZO(3) for a subsequent 

period and seek the determination of annual capacity of 

production. An assessee cannot have a hybrid procedure of 

combining the procedure under Rule 96ZO(1) to which Section 

3A(4) of the Act is attracted.” 

 

 

6.3  This issue again came up for consideration by a Larger Bench of 

the Hon‟ble Supreme Court in Union of India Vs. Supreme Steel and 

General Mills 2001 (133) ELT 513 (SC).The Hon‟ble cited approval the 

decision of the Supreme Court in the case of Venus Castings (P) Ltd, 

and held that the assessee has a choice to opt for either actual 
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manufactured based assessment or based on the Annual Capacity 

based assessment.  

 

6.4  The above decisions of the Hon‟ble Supreme Court in Venus 

Castings (P) Ltd.and Supreme Steel and General Mills, are being relied 

upon by the appellant. 

 

6.5  In the instant case it is evident from the letters that all through 

during the material period the appellant had exercised its option for 

determination of duty liability on the basis of actual production. In fact 

under letter dated 15.07.1999, the appellant had specifically stated 

that it was paying duty on the basis of Annual Capacity of Production 

determined by the Assistant Commissioner “under protest”. It is thus 

evident that the only option exercised by the appellant in the instant 

case all along was that the determination of duty liability should be 

made on the basis of actual production made. There is no evidence to 

the contrary and none has been disclosed in either the show cause 

notices or in the impugned order. 

 

6.6  In fact it is acknowledged in the impugned order, in the 

“DISCUSSION & FINDINGS” part thereof, that the option exercised 

was as aforesaid of actual production basis by the appellant, relying 

upon interim orders passed by the Hon‟ble Supreme Court in the case 

of Venus Castings (P) Ltd. and by the Hon‟ble Patna High Court in the 

case of the appellant.. 

 

6.7  It is submitted that letters of the appellant tantamounted to 

exercising of option by the appellant. In the premises, the 

Commissioner should have appreciated and erred in not doing so that 

in terms of the decisions of the Hon‟ble Supreme Court in the case of 

Commissioner of C.Ex& Custom Vs.Venus Castings (P) Ltd.and Union 

of India Vs. Supreme Steel & General Mills, there was or could be no 

determination by the Commissioner or discharge of duty liability by the 
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appellant under the provisions of either Rule 96ZO or Rule 96ZP of the 

Central Excise Rules in the instant case for the financial years 1998-99 

and 1999-2000. 

 

6.8  In spite thereof wrongfully and incorrectly the Commissioner has 

purported to hold in the impugned order that the appellant had 

“initially”opted for determination of the duty liabilities under Rules 

96ZO and 96ZP of the said Rules and had requested for 

redetermination on actual production basis towards the end of financial 

year. This finding of the Commissioner has no support in the records of 

the instant proceedings including the show cause notices and/or in any 

other document. Significantly the finding of the Commissioner is also 

unsupported by any material disclosed. No credence can therefore be 

given to this erroneous finding of the Commissioner. It is an 

undisputed fact that all along the appellant had paid duty during the 

period involved as per actual production basis after exercising 

consistently option to this effect and has been filing returns 

accordingly. 

 

6.9  The appellant submits therefore that in the instant case the duty 

demands confirmed by the impugned order are contrary to law and 

thus untenable and unsustainable.  

 

6.10  Imposition of penalty and order to make payment of interest in 

terms of Rule 96ZO and 96ZP of the said Rules are illegal, invalid and 

bad. 

 

6.11  In the case of Shree Bhagwati Steel Rolling Mills Vs. COMMR of 

Central Excise 2015 (326) ELT 209 (SC)the Hon‟ble Supreme Courthas 

held that, inter alia, the provisions being Rule 96ZO and 96ZP of the 

said Rules, were ultra vires the Act, arbitrary and untenable and hence 

violative of Article 14 and 19(1)(g) pf the Constitution of India and no 



 
Excise Appeal No.230 of 2006 

 
 

 

8 

interest can be charged nor penalty imposed thereunder upon an 

assessee. 

 

6.12  Therefore, the demand of interest and imposition of penalty on 

the appellant by the impugned order are also illegal, invalid and 

unsustainable. 

 

7. In view of the above submissions, it is prayed that the impugned 

order may be set aside and the appeal may be allowed. 

 

8. The A R, representing the Revenue, reiterates the detailed findings 

of the Adjudicating authority. He justifies the Annual Capacity fixed by 

the authorities and accordingly prays that the appeal may be 

dismissed. 

 

9. Heard both the side and perused the appeal papers. The written 

submissions along with annexed documents submitted by the 

appellant was taken into consideration. 

 

10. We have gone through the relevant letters from the Revenue and 

the appellant with regard to fixation of the Annual capacity. They are 

reproduced below : 
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11. From the above documents, we find that in terms of Section 3A of 

the CEA 1944, initially on 23.09.1997, the annual capacity of 

production of the Induction Furnace, @ 9600 MT was fixed on 

provisional basis. Subsequently, the Commissioner, vide Order dated 

25.03.1998, finally determined the annual capacity of production of 

the Induction Furnace, @ 9600 MT. The appellant, vide their letter 

dated 21.06.1998, submitted that they were paying the Excise Duty 

„Under Protest‟ towards the Annual Production Capacity determined 

provisionally in September 1997. They also drew the attention towards 

the issue pending before the Hon‟ble Supreme Court and the direction 

of the Apex Court to the Revenue to allow the manufacturer to pay the 

Excise Duty based on the actual production. The appellant‟s letter 

clarifies that they did not accept the Provisional / Final capacity 

determination by the Revenue. 

 

12. The appellants have subsequently regularly been taking up this 

issue by writing letters from time to time. The relevant letters are 

extracted below : 
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13.  From the above letters and the letters referred to in the second 

page of letter dated 23.05.2000, it gets clarified that the appellant was 

continuously taking up the matter with the Revenue protesting the 

fixation of the Annual Capacity. It is also noticed that the appellant 

themselves have approached the Patna High Court and based on the 

earlier directions of the Supreme Court, the High Court had directed 

the actual production may be taken for the Excise Duty payment.  
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14. The issue of the legal sanctity of the Section 3A of the CEA 

1944and  Rule 96ZO were before the Hon‟ble Supreme Court in the 

case of Union of India Vs. Supreme Steel and General Mills 2001 

(133) ELT 513 (SC), wherein the Hon‟ble Apex Court has held as 

under : 

 

“2.Learned counsel for the parties informed that now the matter 

remains confined to a period of three years only as the scheme so 

introduced, has since been dropped. Shri Joseph Vellapally and the 

other learned counsels appearing on behalf of the manufacturers have 

stated that they do not challenge the validity of Section 3A, introduced 

in Central Excise Act, 1944. On the other hand it has been submitted 

that the excise duty may be charged according to the said provision, 

on the basis of actual production but for the period of whole year. Shri 

Harish Salve, learned counsel appearing for the Union of India 

submitted that there is no dispute with the offer made and also that 

the assessment shall be made for whole period of one year 

namely the financial year. No dispute thus remains on the point and 

the excise duty shall accordingly be assessed in respect of matters not 

yet closed and still pending before the concerned authorities.” 

 

“3................ It was absolutely optional for the manufacturer to opt 

for payment of excise duty in accordance with sub-rul3 3 of Rule 

96ZO) on the basis of total furnace capacity installed as provided 

therein. The manufacturer cannot opt twice during one financial year 

first choosing to pay in accordance with sub-rule 3 of Rule 96ZO and 

thereafter to switch over to actual production basis under Section 3A 

(4) of the Act, in case it is less than the duty payable under sub-rule 3 

of Rule 96ZO. The said sub-rule is quite clear that the option under it 

is available subject to the condition that once having opted for it, 

benefit if any under sub-s (4) of Section 3A of the Central Excise Act, 

1944 shall not be available. We find that the controversy sought to be 

raised stands finally settled by a decision of this Court reported in JT 

2000 (4) SC 77 – Commissioner of Central Excise & Customs v. M/s. 
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Venus Castings (P) Ltd. It has been clearly held that two procedures 

namely one as provided under sub-s (4) of Section 3A of the Central 

Excise Act and the other as provided under sub-rule 3 of Rule 96ZO of 

Central Excise Rules are alternative procedures and the assessee has 

to opt for one. Once having done so he cannot claim the benefit of the 

other.” 

 

15. The Apex Court has held that the assessee has two options under 

Section 3A. They can opt for Annual Capacity based duty payment, 

which is required to be determined by the Revenue, based on various 

manufacturing paramaters. Secondly, they can pay based on the 

actual production / clearance basis. The only bar imposed is to the 

effect that the assessee cannot switch over from one  procedure to 

another within the same financial year. 

 

16. Coming to the factual matrix of the present case, it is seen that 

right from the beginning when the annual capacity was fixed 

provisionally in September 1997, the appellant has been filing letters 

to the effect that they are not agreeing with the same. They have 

submitted letter to the effect that the Duty is being paid „Under 

Protest‟. As a matter of fact, based on the conditional stay granted by 

the Hon‟ble Supreme Court, they also have approached the Patna High 

Court and have got such an order. Therefore, we do not find any 

material evidence from the entire case history that the appellant has 

initially opted for / agreed to the Annual Capacity based Excise Duty 

payment as is being claimed by the Revenue. On the contrary,  the 

documentary evidence placed before us by the appellant, clarifies the 

stand taken by them right from the beginning. Therefore, we do not 

agree with the Revenue‟s contention that the appellant had initially 

agreed to / opted for Annual Capacity based Excise Duty payment and 

subsequently sought change in the procedure. Therefore, we hold that 

the demands confirmed solely on the basis that the Revenue has not 
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made the payments as per the Annual Capacity fixed by the Revenue 

is legally not sustainable. We set aside the confirmed demands on this 

ground. 

 

17. In respect of interest and the penalty, we find that this issue was 

dealt by the Hon‟ble Supreme Court, wherein it is held :  

 

“31. Applying the Constitution Bench decision stated above, it will have 

to be declared that since Section 3A which provides for a separate scheme 

for availing facilities under a compound levy scheme does not itself provide 

for the levying of interest, Rules 96ZO, 96ZP and 96ZQ cannot do so and 

therefore, on this ground the appellant in Shree Bhagwati Steel Rolling Mills 

has to succeed. On this ground alone therefore, the impugned judgment is 

set aside. That none of the other provisions of the Central Excise Act can 

come to the aid of the Revenue in cases like these has been laid down by 

this Court in Hans Steel Rolling Mill v. CCE, (2011) 3 SCC 748 = 2011 

(265) E.L.T. 321 (S.C.)” 

39. A penalty can only be levied by authority of statutory law, and Section 

37 of the Act, as has been extracted above does not expressly authorize 

the Government to levy penalty higher than Rs. 5,000/-. This further shows 

that imposition of a mandatory penalty equal to the amount of duty not 

being by statute would itself make Rules 96ZO, 96ZP and 96ZQ without 

authority of law. We, therefore, uphold the contention of the assessees in all 

these cases and strike down Rules 96ZO, 96ZP and 96ZQ insofar as they 

impose a mandatory penalty equivalent to the amount of duty on the ground 

that these provisions are violative of Articles 14, 19(1)(g) and are ultra vires 

the Central Excise Act. 

 

18. Applying this case law as also observing that the demands 

themselves are held as not sustainable, the interest and penalty are 

also set aside. 
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19. As a result, the impugned order is set aside and  the appeal is 

allowed with consequential relief, if any, as per law. 

(Operative part of the order was pronounced in the open Court.) 

 

 Sd/          Sd/ 

(RAJEEV TANDON)    (R. MURALIDHAR) 

MEMBER (TECHNICAL)   MEMBER (JUDICIAL) 

     
sm 
      

 
 


