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ORDER: [PER SHRI K. ANPAZHAKAN]

Customs Appeal No. 75992 of 2025 has been
filed M/s. Gemini Metal Corporation (herein after
referred as the appellant 1) against the Order-in-
Original No.
Kol/Cus/Commissioner/Port/Adjn/22/2025 dated
16.06.2025 passed by the Commissioner of Customs
(Port) Custom House, 15/1 Strand Road, Kolkata-
700001, wherein demand of differential customs
duty of Rs. 2,45,46,574/- has been confirmed along
with interest and imposed penalties under sections
112(b), 114A and 114AA of the Customs Act, 1962.
The goods were held as liable for confiscation. Since
the goods are not available for confiscation,
redemption fine has been imposed in lieu of

confiscation.

Customs Appeal No. 75997 of 2025 has been filed
against the same Order-in-Original No.
Kol/Cus/Commissioner/Port/Adjn/22/2025 dated
16.06.2025, wherein penalty of Rs.24,54,657/- has
been imposed on Shri. Deepak Jindal ( herein after
referred as the appellant 2) under Section 112(b) of
the Customs Act, 1962.

As both the appeals emanate from the same Order-
in-Original, both are taken up together for decision

by a common order.

2. Brief facts of the case are that The Appellant
1, M/s. Gemini Metal Corporation, is a manufacturer
of various types of steel utensils. For this purpose,
the Appellant 1 imports diverse steel sheets as raw
material. The finished goods are subsequently sold
on GST invoices to wholesalers, who then distribute

them to retailers. Customs duty on the import of
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steel comprises of Basic Customs Duty (BCD) and
Integrated Goods and Services Tax IGST. IGST paid
at the time of import is adjustable against the GST
liability incurred at the time of sale of the

manufactured goods.

2.1. The appellant 1 has imported the goods 'Cold
Rolled Stainless Steel Coils' vide the following four

Bills of Entries:

- Bill of Entry No. 3849208 dated December 21,
2022

-Bill of Entry No. 7204062 dated August 4, 2023
-Bill of Entry No. 691619 dated July 17, 2023

-Bill of Entry No. 383122888 dated December 28,
2022

2.2. On 20th March, 2024, the Appellant 1 was
called to the office of the Directorate of Revenue
Intelligence (DRI), Delhi and questioned about their
business connections with Appellant 2, Mr. Deepak
Jindal, who operates under the name and style of "S.
S. Stainless." The Appellant 1 informed the officers
that there existed no business connection
whatsoever with Mr. Deepak Jindal, save for a
distant familial relationship as cousins, where

interactions are limited to social functions.

2.3. The DRI officers informed Appellant 1 that
four Invoices related to import of 'Cold Rolled
Stainless Steel Coils' made by the appellant 1 vide
the four Bills of Entry mentioned in para 2.1 supra
have been retrieved from the phone belonged to Mr.
Deepak Jindal and the said Invoices show a higher

value of the goods imported by appellant 1 than the
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value declared by them in the said Bills of Entry for
the purpose of assessment and payment of customs
duty. On the basis of the said four Invoices, the
officers alleged that the appellant 1 has imported
similar goods by mis-declaring the value during the
past five years. Accordingly, the officers alleged that
the appellant has undervalued the goods imported in
respect of 165 consignments imported under 27 Bills

of Entry during the past five years.

2.4. On the basis of the said allegation, a Show
Cause Notice dated 13.12.2024 was issued to the
appellantl demanding differential customs duty of
Rs.2,45,46,574/-, along with interest and penalty.
The said Notice was adjudicated by the Ld.
Commissioner of Customs (Port), wherein the
demand of customs duty raised in the Notice has
been confirmed along with interest. Various penalties
were also imposed penalties under sections 112(b),
114A and 114AA of the Customs Act, 1962. Penalty
of Rs. 24,54,657/- has also been imposed on Mr.
Deepak Jindal, for his role in the alleged offence. The
goods were held as liable for confiscation. Since the
goods are not available for confiscation, redemption

fine has been imposed in lieu of confiscation.

2.5. Aggrieved against the confirmation of the
demands of duty along with interest and imposition
of penalties, both the appellants have filed appeals
before this Tribunal. The appellants have contested
the confiscation of the goods and imposition of

redemption fine in lieu of confiscation.

3. Appellant 1 submits that the entire demand
has been confirmed on the basis of four invoices
retrieved from the Phone of Mr. Deepak Jindal. The

submission of the appellantl is that many documents
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were retrieved from the mobile phones, but the
investigation has relied upon four invoices which are
unconnected with the appellant’s imports. The
documents retrieved from the mobile phones
includes import by others not connected with the
appellant. The appellant 1 submits that he has no
business relation with Mr. Deepak Jindal and he
doesn't know how Mr. Deepak Jindal got those
Invoices. Further, appellant 1 submits that the
officers have not followed the procedure prescribed
under section 138 C of the Custom act 1962 while
retrieving the invoices from the mobile phone. The
appellant submits that the mobile phones were not
sent for forensic test to any Government Laboratory
but the same were sent to a private mobile dealer
namely M/s Cyint Technologies, Okhla Phase-I, New
Delhi, which is a private Lab not approved by the
Government for conducting forensic tests. The
Appellant submits that in the Report submitted by
the Private Lab, it is mentioned that data was only
encrypted and path of data was opened. There is no
mention in the reports that the said four Invoices
were retrieved from the mobile phones. This is
evident from the fact that the signatures of the
officers and witnesses available in the Reports are
not available in the Invoices retrieved. Thus, the
appellant 1 submits that the alleged invoices which
are stated to be retrieve from the mobile phone have
not fulfilled the conditions stipulated under section
138 C of the Custom Act 1962, for admitting the
same as evidence. The documents retrieved from the
mobile phones would require authentication under
section 138C of the Customs Act 1962, which has
not been done in this case. There is no certificate or

name of the person who decrypted the data is
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available on record. Accordingly, the appellant 1
submits that the four invoices cannot be relied upon
as documentary evidence in this proceedings. As the
entire demand has been confirmed only on the basis
of the value available in the said Invoices, the
appellant 1 submits that the demand of differential
customs duty confirmed on the basis of the said four

invoices in the impugned order is not sustainable.

3.1. The appellant submits that Statement of the
appellantl has been recorded under section 108 of
Customs Act 1962 without any summons. Thus, the
statement recorded is legally not valid and the same
cannot be relied upon against the appellant

company.

3.2. The appellant 1 submits that the impugned
order has been passed by the Adjudicating Authority
confirming the Customs duty demand in respect of
165 Bills of Entry imported by the Appellant 1 during
the last five years, whereas the show cause notice
was issued on the basis of four invoices allegedly
related to 4 Bills of Entry only. Thus, the appellant 1
submits that the confirmation of demand of customs
duty in respect of 165 Bills of Entry has been made
without any comparison of goods, and without
examining the details of these Bills of Entry or the
goods imported thereunder. The appellant 1 submits
that there is no material available with the
department for doing the comparison. In is pertinent
to mention here that no import documents other
than the initial four Bills of Entry were part of the
relied upon documents, and there is no material
basis upon which the goods related to the remaining

Bills of Entry could be compared.
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3.3. The appellant 1 submits that the Ld.
Adjudicating Authority, in an omnibus fashion and
without any application of mind, confirmed the
demand for all imports over the last five years. This
was done without considering the similarity, nature,
or quality of the goods, all of which significantly
influence the value based on thickness, quality of
steel, and other factors. The appellant 1 submits
that the Adjudicating Authority lacked any material
to justify this across-the-board re-valuation and
failed to ascertain whether these Bills of Entry had
been previously assessed or re-assessed. The
appellant 1 submits that the photocopies of the
invoices are demonstrably fake. Notably, the
Adjudicating Authority himself admitted in the
adjudication order that the data extracted from the
phone was fake. Nonetheless, the Adjudicating
Authority confirmed the demand based on the
purported statement made under Section 108 of the
Customs Act, 1962 (which was not admitted in the
proceedings) and a few fake documents, without
examining actual imports, verifying actual goods, or

conducting any comparison of the goods.

3.4. The appellant 1 submits that under the
Customs Valuation Rules, if the transaction value is
rejected, the sequence of Rules 4 to 9 must be
scrupulously followed. The Appellant furnished
undeniable evidence of contemporaneous imports,
including details of Bills of Entry and importers,
which has not been disputed. In such a scenario,
these values must be accepted under Rule 4 and
Rule 5 of the Valuation Rules. It is hot mandatory for
contemporaneous import data to originate from the
department; it can be submitted by the importer as

part of their defense. Unless such data is disputed, it



Page 8 of 16

Appeal Nos.: C/75992, 75997/2025-DB

must be accepted. The Appellantl submitted
instances of approximately 3,000 imports taking
place at various ports by various importers, where
goods were released at the same price or at a lesser
price. Given these undisputed facts, Rule 9 could not
have been adopted for the purpose of valuation of
the goods. The Appellant submitted they have
submitted their cost value under the deductive
method, which has not been disputed by the
Adjudicating Authority. The cost sheet unequivocally

certifies the import value.

3.5. Thus, the appellant submits that the
confirmation of differential customs duty in an
arbitrary manner without following the Valuation
Rules for re-determination of the value is legally not
sustainable. Accordingly, the appellant 1 prayed for
setting aside the demands of customs duty along
with interest and penalties confirmed in the

impugned order.

4. Appellant 2, Shri. Deepak Jindal submits that
penalty has been imposed on him under section
112(b) of the Customs Act, 1962. In the subject
case, there is no allegation of dealing in smuggled
goods by him, which could fall under section 112 (b)
of the Customs Act, 1962. The allegation against him
is that four invoices belonged to the appellant 1
company having higher import prices have been
retrieved from his mobile phone. Appellant 2 submits
that he has categorically denied that the said
invoices were retrieved from his mobile phone. The
investigation has not found out the sender of the
Invoices, if any, to his mobile phone. There is no
number from which the alleged invoices were

forwarded or sent to his phone. Such forwarded
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document needs to be presented in full and it cannot
be presented in any truncated form. Further, the
officers have not followed the procedure prescribed
under section 138 C of the Custom act 1962 while
retrieving the invoices from the mobile phone.
Hence, the four invoices said to be allegedly
retrieved from his mobile phone cannot be relied
upon as a documentary evidence in this proceedings.
Thus, appellant 2 submits that the penalty imposed
on him for his role in the alleged offence is not

sustainable and prayed for setting aside the same.

5. The Ld. A.R. reiterated the findings in the
impugned order. The Ld. A.R. submits that the
assessable value adopted by the appellant 1 has
been rejected by the adjudicating authority on the
basis of invoices showing higher value for the same
goods. thus, he supported the demand of differential

customs duty on the basis of the invoices retrieved.

6. Heard both sides and perused the appeal

documents.

7. We observe that the appellantl had imported
the goods 'Cold Rolled Stainless Steel Coils' vide the
four Bills of Entry. The assessable value declared by
the appellant 1 in the said four Bills of Entry were
accepted and the appellant 1 has cleared the said

goods on payment of appropriate customs duty.

7.1. Later, officers of DRI conducted some search of
the premises of one person by name Shri. Deepak
Jindal in respect of another investigation. During the
course of such search, the officers alleged to have
recovered four invoices from the mobile phone of
Shri. Deepak Jindal, which said to have contain

higher value for the goods imported by the appellant
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1 in respect of the four Bills of Entry mentioned
above. We find that Shri. Deepak Jindal in his written
reply has categorically denied that any invoice has
been recovered from his mobile phone. Appellant 1
also questioned the alleged recovery of the four
invoices from the mobile phone of Shri. Deepak
Jindal. Thus, appellant 1 questioned the reliablity of
the invoices recovered in the proceedings against the

appellant 1.

7.2. For the sake of ready reference, the report
received from the Private lab and copy of one of the
Invoice said to have been extracted from the mobile

phone of Shri. Deepak Jindal are extracted below:
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7.3. From the above, we observe that the
signatures of the officers and withesses available in
the Report are not available in the Invoices
retrieved. Thus, we agree with the submission of the
appellant that the evidences available on record does
not indicate that the said invoices were recovered
from the mobile phone of Shri. Deepak Jindal.
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7.4. We also find merit in the submission of the
appellant 1 that the alleged invoices which are stated
to be retrieve from the mobile phone have not
fulfilled the conditions stipulated in section 138 C of
the Custom act 1962, for admitting the same as
evidence. In this regard, we observe that for
admitting it as evidence, the documents retrieved
from the mobile phones require authentication under
section 138C of the Customs Act 1962, which has
not been done in this case. We find that there is no
certificate or name of the person who decrypted the
data available on record. Accordingly, we hold that
the four invoices cannot be relied upon as
documentary evidence in this proceedings. As the
entire demand has been confirmed only on the basis
of the value available in the said Invoices, we hold
that the demand of differential customs duty
confirmed on the basis of the said four invoices in

the impugned order is not sustainable.

7.5. We observe that the show cause notice has
been issued in this case on the basis of four invoices
allegedly related to the 4 Bills of entry filed by the
appellant 1 for clearance of the goods namely, 'Cold
Rolled Stainless Steel Coils' imported by them.
However, we find that the impugned order has
confirmed the Customs duty demand in respect of
165 Bills of Entry imported by the Appellant during
the last five years, which is legally not permissible.
From the impugned order, we find that the Ld.
Adjudicating Authority has confirmed the demand of
customs duty in respect of all the Bills of Entry
without any comparison of goods. We find that no
import documents other than the initial four Bills of
Entry were part of the relied upon documents, and

there is no material basis upon which the goods
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related to all the Bills of Entry could be compared.
Thus, we find that the Ld. Adjudicating Authority has
confirmed the demand customs duty for all imports
over the last five years, without considering the
similarity, nature, or quality of the goods. We
observe that factors such as thickness, quality of
steel, and many other factors significantly influence
the value of the goods imported. We observe that
the Adjudicating Authority lacked any material to
justify the re-valuation. We find that the Adjudicating
Authority confirmed the demand without examining
actual imports, verifying actual goods, or conducting

any comparison of the goods.

7.6. Regarding the method of valuation adopted by
the adjudicating authority, we observe that under
the Customs Valuation Rules, if the transaction value
is rejected, the sequence of Rules 4 to 9 must be
scrupulously followed, which has not been done in
this case. We also observe that the Appellantl
furnished evidence of contemporaneous imports,
including details of Bills of Entry and importers,
which has not been disputed by the adjudicating
authority. We observe that Appellantl has submitted
instances of approximately 3,000 imports taken
place at various ports by various importers, where
goods were assessed and cleared at the same price
or at a price lesser than the one declared by the
appellantl. We find that the Ld. adjudicating
authority has not given any reason for rejecting the
contemporaneous import value submitted by
appellantl. In such a scenario, we hold that values

declared by the appellant 1 must be accepted.
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7.7. We find that the Ld. adjudicating authority has
confirmed differential customs duty in an arbitrary
manner without following the Valuation Rules for re-
determination of the value. Accordingly, we hold that
the demand of customs duty along with interest
confirmed in the impugned order is not sustainable
and hence we set aside the same. As the demand
against the appellant 1 is not sustained, the question
of imposing penalty on them does not arise and
hence we set aside the penalties imposed on
appellant 1 in the impugned order. Further we find
that the ingredients required for imposing penalties
under the sections 112(b), 114A and 114AA of the
Customs Act, 1962 are not available in this case.
Accordingly, we set aside all the penalties imposed
imposed against both the appellants under the
sections 112(b), 114A and 114AA of the Customs
Act, 1962 in the impugned order.

8. Regarding the penalty imposed on Appellant
2, Shri. Deepak Jindal, we observe that penalty has
been imposed on him under section 112(b) of the
Customs Act, 1962. In the subject case, we find that
there is no allegation against the appellant 2 that he
has dealt with smuggled goods in any manner. The
allegation against him is that four invoices belonged
to the appellant 1 company having higher import
prices have been retrieved from his mobile phone.
However, Appellant 2 has categorically denied that
the said invoices were retrieved from his mobile
phone. We also observe that the investigation has
not found out the sender of the Invoices, if any, to
his mobile phone. There is no number from which
the alleged invoices were forwarded or sent to his
phone. Further, we observe that the officers have

not followed the procedure prescribed under section



Page 16 of 16

Appeal Nos.: C/75992, 75997/2025-DB

138 C of the Custom act 1962 while retrieving the
invoices from the mobile phone. Thus, we observe
that the said invoices allegedly retrieved from his
mobile phone cannot be relied upon as a
documentary evidence in this proceedings. Thus, we
hold that appellant 2 has not committed any offence
warranting imposition of penalty as envisaged under
Section 112(b) of the Customs Act, 1962.
Accordingly, we set aside the penalty imposed on

appellant 2.

9. In the result, we pass the following order:

(i) We set aside the demand of differential customs
duty confirmed in the impugned order.

(iif) We set aside all the penalties imposed against
appellant 1 under sections 112(b), 114A and 114AA
of the Customs Act, 1962 in the impugned order.

(iiif) We set aside the confiscation of the goods and
the redemption fine imposed in lieu of confiscation in
the impugned order.

(iv) We set aside the penalty imposed on Shri.
Deepak Jindal, appellant 2 under Section 112(b) of
the Customs Act, 1962 in the impugned order.

(v) The appeals filed by both the appellants are
disposed off in the above manner, with consequential

relief, if any, as per law.

(Order Pronounced in Open court on 07.08.2025)

(ASHOK JINDAL)
MEMBER (JUDICIAL)

(K. ANPAZHAKAN)
MEMBER (TECHNICAL)
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