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PER R. MURALIDHAR

The appellants have imported the goods on account of project
imports. After due process, it was viewed that the imports have taken

place, before the approval of the project import. Therefore, the OIOs
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were passed denying the project imports benefits. Being aggrieved, the
appellants filed their appeals before the Commissioner (Appeals). At the
time of the filing, the appellant have not deposited any further amount
as pre-deposit. They requested that the appropriated amounts may be
taken as part of the pre-deposit which would be more than the required
pre-deposit of 7.5% to be made before the Commissioner (Appeals).
However, the Commissioner (Appeals) has taken the stand that the
appellants have filed the appeals without the requisite pre-deposit.
Accordingly, he has dismissed the appeals on this ground itself without

going into the merits of the case.

2. The Learned Counsel appearing on behalf of the appellants
submits that while filing the appeal before the Tribunal, the appellants
have paid the full 10% pre-deposit of the litigated amount. Hence, she
prays that the matter may be remanded to the Commissioner (Appeals)

for hearing on merits.

3. We have gone through the case records. We find that in each of
the OIO, the amount already paid by the appellant at the time of
imports has been appropriated. In order to arrive at the pre-deposit to
be made before the Commissioner (Appeals), the appropriated amount
is also required to be considered so long as the appellant is litigating
the entire confirmed demand. Unfortunately, the Commissioner
(Appeals) has failed to do so. He has improperly interpreted the
provisions and CBEC Circular to hold that the amounts appropriated in
the OIOs cannot meet the 7.5% pre-deposit requirement. Based on
this view, he has dismissed the appeals. We find his view to be
erroneous. The appropriated amount is part of the total litigated
amount. Therefore, the same is required to be considered as part of the
pre-deposit amount. In these cases, we find that the appropriated

amounts are more than 7.5% of the litigated amounts.

4. We also find that the appellants have provided the documentary
evidence to the effect that they have paid further 10% pre-deposit at

the time of filing their appeals before the Tribunal.
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5. Accordingly, based on the above factual details, we hold that the
appellant has fulfilled the pre-deposit condition. We remand the matter
to the Commissioner (Appeals) to decide the matter on merits. Since
the appeal has been pending for more than 5 years, the Commissioner
(Appeals) is directed to decide the issue within four months from the

date of receipt of this order.

(Dictated and pronounced in the open court.)

Sd/-
(R. Muralidhar)
Member (Judicial)

Sd/-
(K. Anpazhakan)
Member (Technical)

Pooja



