
 
 

IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL 

                           EASTERN ZONAL BENCH: KOLKATA 

 
REGIONAL BENCH – COURT NO. 2 

 

Customs Appeal No. 75377 of 2024 

(Arising out of Order-in-Original No. 16/Cus/CC(P)/WB/2023-24 dated 28.12.2023 

passed by the Commissioner of Customs (Preventive), West Bengal, 3rd Floor, Custom 

House, 15/1, Strand Road, Kolkata – 700 001) 

 

WITH 

Customs Appeal No. 75307 of 2024 

(Arising out of Order-in-Original No. 11/Cus/CC(P)/WB/2023-24 dated 29.11.2023 

passed by the Commissioner of Customs (Preventive), West Bengal, 3rd Floor, Custom 

House, 15/1, Strand Road, Kolkata – 700 001) 

 

WITH 

Customs Appeal No. 75314 of 2024 

(Arising out of Order-in-Original No. 11/Cus/CC(P)/WB/2023-24 dated 29.11.2023 

passed by the Commissioner of Customs (Preventive), West Bengal, 3rd Floor, Custom 

House, 15/1, Strand Road, Kolkata – 700 001) 

 

M/s. Aone Agro Products Private Limited 
42A, Rafi Ahmed Kidwai Road, 

Aspirations Enigma, Flat No. 4A, 4th Floor,  

Kolkata – 700 016  

   : Appellant 

     
VERSUS 

 
Commissioner of Customs (Preventive) 

Kolkata, Custom House, 3rd Floor, 15/1, Strand Road, 

Kolkata – 700 001 

 : Respondent 

Rajesh Kumar Agarwal 

M/s. Budge Budge Refineries Limited 
23B, A.M. Ghosh Road, Budge Budge, 

Kolkata – 700 137 

   : Appellant 

     
VERSUS 

 
Commissioner of Customs (Preventive) 

Kolkata, Custom House, 3rd Floor, 15/1, Strand Road, 

Kolkata – 700 001 

 : Respondent 

M/s. Budge Budge Refineries Limited 
23B, A.M. Ghosh Road, Budge Budge, 

Kolkata – 700 137  

   : Appellant 

     
VERSUS 

 
Commissioner of Customs (Preventive) 

Kolkata, Custom House, 3rd Floor, 15/1, Strand Road, 

Kolkata – 700 001 

 : Respondent 
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WITH 

Customs Appeal No. 75315 of 2024 

(Arising out of Order-in-Original No. 11/Cus/CC(P)/WB/2023-24 dated 29.11.2023 

passed by the Commissioner of Customs (Preventive), West Bengal, 3rd Floor, Custom 

House, 15/1, Strand Road, Kolkata – 700 001) 

 

WITH 

Customs Appeal No. 75317 of 2024 

(Arising out of Order-in-Original No. 11/Cus/CC(P)/WB/2023-24 dated 29.11.2023 

passed by the Commissioner of Customs (Preventive), West Bengal, 3rd Floor, Custom 

House, 15/1, Strand Road, Kolkata – 700 001) 

 

WITH 

Customs Appeal No. 75367 of 2024 

(Arising out of Order-in-Original No. 11/Cus/CC(P)/WB/2023-24 dated 29.11.2023 

passed by the Commissioner of Customs (Preventive), West Bengal, 3rd Floor, Custom 

House, 15/1, Strand Road, Kolkata – 700 001) 

 

Shri Pankaj Keshan, Authorized Signatory, 
M/s. Budge Budge Refineries Limited 
23B, A.M. Ghosh Road, Budge Budge, 

Kolkata – 700 137  

   : Appellant 

     
VERSUS 

 

Commissioner of Customs (Preventive) 

Kolkata, Custom House, 3rd Floor, 15/1, Strand Road, 

Kolkata – 700 001 

 : Respondent 

Shri Bijay Kumar Agarwal, Director, 
M/s. Budge Budge Refineries Limited 
23B, A.M. Ghosh Road, Budge Budge, 

Kolkata – 700 137  

   : Appellant 

     
VERSUS 

 

Commissioner of Customs (Preventive) 

Kolkata, Custom House, 3rd Floor, 15/1, Strand Road, 

Kolkata – 700 001 

 : Respondent 

Shri Sanjoy Deb, Proprietor, 

M/s. Sowallow Enterprise 
Near Telephone Exchange, Babupara,  

P.O.: Gobordanga, North 24 Parganas, 

West Bengal, PIN – 743 252  

   : Appellant 

     
VERSUS 

 
Commissioner of Customs (Preventive) 

Kolkata, Custom House, 3rd Floor, 15/1, Strand Road, 

Kolkata – 700 001 

 : Respondent 
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WITH 

Customs Appeal No. 75373 of 2024 

(Arising out of Order-in-Original No. 16/Cus/CC(P)/WB/2023-24 dated 28.12.2023 

passed by the Commissioner of Customs (Preventive), West Bengal, 3rd Floor, Custom 

House, 15/1, Strand Road, Kolkata – 700 001) 

 

WITH 

Customs Appeal No. 75374 of 2024 

(Arising out of Order-in-Original No. 16/Cus/CC(P)/WB/2023-24 dated 28.12.2023 

passed by the Commissioner of Customs (Preventive), West Bengal, 3rd Floor, Custom 

House, 15/1, Strand Road, Kolkata – 700 001) 

 

WITH 

Customs Appeal No. 75391 of 2024 

(Arising out of Order-in-Original No. 11/Cus/CC(P)/WB/2023-24 dated 29.11.2023 

passed by the Commissioner of Customs (Preventive), West Bengal, 3rd Floor, Custom 

House, 15/1, Strand Road, Kolkata – 700 001) 

 

Smt. Jyoti Rungta, Director, 

M/s. Aone Agro Products Private Limited 
42A, Rafi Ahmed Kidwai Road, 

Aspirations Enigma, Flat No. 4A, 4th Floor,  

Kolkata – 700 016  

   : Appellant 

     
VERSUS 

 

Commissioner of Customs (Preventive) 

Kolkata, Custom House, 3rd Floor, 15/1, Strand Road, 

Kolkata – 700 001 

 : Respondent 

Shri Amit Kumar Rungta, Director, 
M/s. Aone Agro Products Private Limited 
42A, Rafi Ahmed Kidwai Road, 

Aspirations Enigma, Flat No. 4A, 4th Floor,  

Kolkata – 700 016  

   : Appellant 

     
VERSUS 

 

Commissioner of Customs (Preventive) 

Kolkata, Custom House, 3rd Floor, 15/1, Strand Road, 

Kolkata – 700 001 

 : Respondent 

Shri Joydeb Sarkar 
Vill.: Ghojadanga, Panitor, P.S.: Basirhat, 

District: North 24 Parganas, 

West Bengal, PIN – 743 292  

   : Appellant 

     
VERSUS 

 

Commissioner of Customs (Preventive) 

Kolkata, Custom House, 3rd Floor, 15/1, Strand Road, 

Kolkata – 700 001 

 : Respondent 
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WITH 

Customs Appeal No. 75398 of 2024 

(Arising out of Order-in-Original No. 17/Cus/CC(P)/WB/2023-24 dated 29.12.2023 

passed by the Commissioner of Customs (Preventive), West Bengal, 3rd Floor, Custom 

House, 15/1, Strand Road, Kolkata – 700 001) 

 

WITH 

Customs Appeal No. 75399 of 2024 

(Arising out of Order-in-Original No. 16/Cus/CC(P)/WB/2023-24 dated 28.12.2023 

passed by the Commissioner of Customs (Preventive), West Bengal, 3rd Floor, Custom 

House, 15/1, Strand Road, Kolkata – 700 001) 

 

WITH 

Customs Appeal No. 75436 of 2024 

(Arising out of Order-in-Original No. 11/Cus/CC(P)/WB/2023-24 dated 29.11.2023 

passed by the Commissioner of Customs (Preventive), West Bengal, 3rd Floor, Custom 

House, 15/1, Strand Road, Kolkata – 700 001) 

 

Shri Joydeb Sarkar 
Vill.: Ghojadanga, Panitor, P.S.: Basirhat, 

District: North 24 Parganas, 

West Bengal, PIN – 743 292  

   : Appellant 

     
VERSUS 

 
Commissioner of Customs (Preventive) 

Kolkata, Custom House, 3rd Floor, 15/1, Strand Road, 

Kolkata – 700 001 

 : Respondent 

Shri Joydeb Sarkar 
Vill.: Ghojadanga, Panitor, P.S.: Basirhat, 

District: North 24 Parganas, 

West Bengal, PIN – 743 292  

   : Appellant 

     
VERSUS 

 

Commissioner of Customs (Preventive) 

Kolkata, Custom House, 3rd Floor, 15/1, Strand Road, 

Kolkata – 700 001 

 

 

  

 : Respondent 

Shri Sourav Sarkar 
Ghojadanga, Panitor, Basirhat, 

North 24 Parganas,  

West Bengal, PIN – 743 292  

   : Appellant 

     
VERSUS 

 

Commissioner of Customs (Preventive) 

Kolkata, Custom House, 3rd Floor, 15/1, Strand Road, 

Kolkata – 700 001 

 : Respondent 
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WITH 

Customs Appeal No. 75437 of 2024 

(Arising out of Order-in-Original No. 16/Cus/CC(P)/WB/2023-24 dated 28.12.2023 

passed by the Commissioner of Customs (Preventive), West Bengal, 3rd Floor, Custom 

House, 15/1, Strand Road, Kolkata – 700 001) 

 

WITH 

Customs Appeal No. 75440 of 2024 

(Arising out of Order-in-Original No. 16/Cus/CC(P)/WB/2023-24 dated 28.12.2023 

passed by the Commissioner of Customs (Preventive), West Bengal, 3rd Floor, Custom 

House, 15/1, Strand Road, Kolkata – 700 001) 

 

WITH 

Customs Appeal No. 75441 of 2024 

(Arising out of Order-in-Original No. 16/Cus/CC(P)/WB/2023-24 dated 28.12.2023 

passed by the Commissioner of Customs (Preventive), West Bengal, 3rd Floor, Custom 

House, 15/1, Strand Road, Kolkata – 700 001) 

 

Shri Sourav Sarkar 
Ghojadanga, Panitor, Basirhat, 

North 24 Parganas,  

West Bengal, PIN – 743 292  

   : Appellant 

     
VERSUS 

 
Commissioner of Customs (Preventive) 

Kolkata, Custom House, 3rd Floor, 15/1, Strand Road, 

Kolkata – 700 001 

 : Respondent 

Shri Soumen Saha 
1/A, Garia Park, Garia, 

Kolkata – 700 084  

   : Appellant 

     
VERSUS 

 

Commissioner of Customs (Preventive) 

Kolkata, Custom House, 3rd Floor, 15/1, Strand Road, 

Kolkata – 700 001 

 

 

 

  

 : Respondent 

Shri Santosh Kumar Senapati 
Nabadiganta, Uttar Baluria, 

Noapara, Barasat,  

Kolkata – 700 125  

   : Appellant 

     
VERSUS 

 

Commissioner of Customs (Preventive) 

Kolkata, Custom House, 3rd Floor, 15/1, Strand Road, 

Kolkata – 700 001 

 : Respondent 
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WITH 

Customs Appeal No. 75444 of 2024 

(Arising out of Order-in-Original No. 17/Cus/CC(P)/WB/2023-24 dated 29.12.2023 

passed by the Commissioner of Customs (Preventive), West Bengal, 3rd Floor, Custom 

House, 15/1, Strand Road, Kolkata – 700 001) 

 

WITH 

Customs Appeal No. 75445 of 2024 

(Arising out of Order-in-Original No. 11/Cus/CC(P)/WB/2023-24 dated 29.11.2023 

passed by the Commissioner of Customs (Preventive), West Bengal, 3rd Floor, Custom 

House, 15/1, Strand Road, Kolkata – 700 001) 

 

WITH 

Customs Appeal No. 75499 of 2024 

(Arising out of Order-in-Original No. 17/Cus/CC(P)/WB/2023-24 dated 29.12.2023 

passed by the Commissioner of Customs (Preventive), West Bengal, 3rd Floor, Custom 

House, 15/1, Strand Road, Kolkata – 700 001) 

 

Shri Sourav Sarkar 
Ghojadanga, Panitor, Basirhat, 

North 24 Parganas,  

West Bengal, PIN – 743 292  

   : Appellant 

     
VERSUS 

 
Commissioner of Customs (Preventive) 

Kolkata, Custom House, 3rd Floor, 15/1, Strand Road, 

Kolkata – 700 001 

 : Respondent 

Shri Soumen Saha 
1/A, Garia Park, Garia, 

Kolkata – 700 084 

   : Appellant 

     
VERSUS 

 

Commissioner of Customs (Preventive) 

Kolkata, Custom House, 3rd Floor, 15/1, Strand Road, 

Kolkata – 700 001 

 

 

 

  

 : Respondent 

M/s. V.K. Oils Limited 
Swaika House, 25B, Shakespeare Sarani, 

Kolkata – 700 017  

   : Appellant 

     
VERSUS 

 
Commissioner of Customs (Preventive) 

Kolkata, Custom House, 3rd Floor, 15/1, Strand Road, 

Kolkata – 700 001 

 : Respondent 
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WITH 

Customs Appeal No. 75500 of 2024 

(Arising out of Order-in-Original No. 17/Cus/CC(P)/WB/2023-24 dated 29.12.2023 

passed by the Commissioner of Customs (Preventive), West Bengal, 3rd Floor, Custom 

House, 15/1, Strand Road, Kolkata – 700 001) 

 

WITH 

Customs Appeal No. 75515 of 2024 

(Arising out of Order-in-Original No. 17/Cus/CC(P)/WB/2023-24 dated 29.12.2023 

passed by the Commissioner of Customs (Preventive), West Bengal, 3rd Floor, Custom 

House, 15/1, Strand Road, Kolkata – 700 001) 

 

WITH 

Customs Appeal No. 75516 of 2024 

(Arising out of Order-in-Original No. 17/Cus/CC(P)/WB/2023-24 dated 29.12.2023 

passed by the Commissioner of Customs (Preventive), West Bengal, 3rd Floor, Custom 

House, 15/1, Strand Road, Kolkata – 700 001) 

 

M/s. Bengani Commodities Private Limited 
Everest House, 12th Floor, Flat No. 12B,  

46C, Jawaharlal Nehru Road, 

Kolkata – 700 071  

   : Appellant 

     
VERSUS 

 
Commissioner of Customs (Preventive) 

Kolkata, Custom House, 3rd Floor, 15/1, Strand Road, 

Kolkata – 700 001 

 : Respondent 

Shri Vijay Kumar Swaika, Director, 

M/s. V.K. Oils Limited 
Swaika House, 25B, Shakespeare Sarani, 

Kolkata – 700 017 

   : Appellant 

     
VERSUS 

 
Commissioner of Customs (Preventive) 

Kolkata, Custom House, 3rd Floor, 15/1, Strand Road, 

Kolkata – 700 001  

 : Respondent 

Shri Harish Bengani, Director, 

M/s. Bengani Commodities Private Limited 
Everest House, 12th Floor, Flat No. 12B,  

46C, Jawaharlal Nehru Road, 

Kolkata – 700 071 

   : Appellant 

     
VERSUS 

 
Commissioner of Customs (Preventive) 

Kolkata, Custom House, 3rd Floor, 15/1, Strand Road, 

Kolkata – 700 001 

 : Respondent 
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WITH 

Customs Appeal No. 75517 of 2024 

(Arising out of Order-in-Original No. 17/Cus/CC(P)/WB/2023-24 dated 29.12.2023 

passed by the Commissioner of Customs (Preventive), West Bengal, 3rd Floor, Custom 

House, 15/1, Strand Road, Kolkata – 700 001) 

 

WITH 

Customs Appeal No. 75518 of 2024 

(Arising out of Order-in-Original No. 17/Cus/CC(P)/WB/2023-24 dated 29.12.2023 

passed by the Commissioner of Customs (Preventive), West Bengal, 3rd Floor, Custom 

House, 15/1, Strand Road, Kolkata – 700 001) 

 

WITH 

Customs Appeal No. 75519 of 2024 

(Arising out of Order-in-Original No. 17/Cus/CC(P)/WB/2023-24 dated 29.12.2023 

passed by the Commissioner of Customs (Preventive), West Bengal, 3rd Floor, Custom 

House, 15/1, Strand Road, Kolkata – 700 001) 

 

Shri Navneet Kumar Swaika, Director, 

M/s. V.K. Oils Limited 
Swaika House, 25B, Shakespeare Sarani, 

Kolkata – 700 017 

   : Appellant 

     
VERSUS 

 
Commissioner of Customs (Preventive) 

Kolkata, Custom House, 3rd Floor, 15/1, Strand Road, 

Kolkata – 700 001  

 : Respondent 

Ms. Tripti Bengani, Director, 

M/s. Bengani Commodities Private Limited 
Everest House, 12th Floor, Flat No. 12B,  

46C, Jawaharlal Nehru Road, 

Kolkata – 700 071 

   : Appellant 

     
VERSUS 

 

Commissioner of Customs (Preventive) 

Kolkata, Custom House, 3rd Floor, 15/1, Strand Road, 

Kolkata – 700 001  

 : Respondent 

Shri Bimal Bengani 
Jindal House, Flat No. 32, 9th Floor, 

8A, Alipore Road, 

Kolkata – 700 027 

   : Appellant 

     
VERSUS 

 
Commissioner of Customs (Preventive) 

Kolkata, Custom House, 3rd Floor, 15/1, Strand Road, 

Kolkata – 700 001 

 : Respondent 
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WITH 

Customs Appeal No. 76114 of 2024 

(Arising out of Order-in-Original No. 17/Cus/CC(P)/WB/2023-24 dated 29.12.2023 

passed by the Commissioner of Customs (Preventive), West Bengal, 3rd Floor, Custom 

House, 15/1, Strand Road, Kolkata – 700 001) 

 

 

APPEARANCE: 

Shri Arijit Chakrabarti, Advocate, 
For the Appellant(s) 
 

Shri Faiz Ahmed, Authorized Representative, 
For the Respondent 

 

CORAM: 

HON’BLE SHRI R. MURALIDHAR, MEMBER (JUDICIAL) 

HON’BLE SHRI K. ANPAZHAKAN, MEMBER (TECHNICAL) 

 

FINAL ORDER NOs. 75545-75569 / 2026 

 

DATE OF HEARING: 18.03.2026 

DATE OF DECISION: 27.04.2026 

ORDER: [PER SHRI R. MURALIDHAR] 
 

The appellants have imported Crude Rapeseed 

Oils / Mustard Oils classifying the same under CTH 

1514 9190 / 1514 9120 from Bangladesh, claiming 

Customs Duty exemption in terms of Notification 

No.75/2006 Cus (NT) dated 30.06.2006 read with 

Notification No.99/2011 Cus dated 09.11.2011 as 

amended from time to time, applicable for imports 

carried out under South Asian Free Trade Area 

[SAFTA] Agreement. For claiming the SAFTA benefit, 

the appellants filed the SAFTA Certificate of Origin 

Shri Soumen Saha 
1/A, Garia Park, Garia, 

Kolkata – 700 084  

   : Appellant 

     
VERSUS 

 

Commissioner of Customs (Preventive) 

Kolkata, Custom House, 3rd Floor, 15/1, Strand Road, 

Kolkata – 700 001  

 : Respondent 
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issued by the Bangladesh Authorities. Much later after 

the goods were imported and cleared for domestic 

consumption, the DRI, after some enquiries and 

investigation, came to a conclusion that the goods 

imported had less than 2% Erucic Acid and hence the 

same would be classifiable under Low Erucic Acid 

Rapeseed [LEAR] oil. It was their contention that 

Bangladesh had no facility to produce the Rapeseed 

with less than 2% Erucic acid.  The rapeseed with less 

than 2% Erucic is only produced by Canada and hence 

the oil obtained is also known as Canola oil. Therefore, 

it was contended that the SAFTA Certificates of Origin 

issued certifying at Box 8 as “A” depicting the product 

as “wholly produced or obtained” in Bangladesh, is 

false and hence, the Customs Duty exemption benefit 

granted by way of these SAFTA Certificates of Origin, 

is liable to be recovered from the importers. The 

imports had taken place between 18th December, 

2019 to 6th February, 2020. The Show Cause Notices 

came to be issued on 17.10.2022, to the importers, 

their Directors, Officials etc. After due process, the 

demands were confirmed along with interest and 

penalties were imposed on all the  

noticees. Being aggrieved, the appellants have filed 

the present appeals before the Tribunal. 

2. Since the issue is common and mode of 

investigation, issue of SCN and Adjudication 

proceedings are identical, with the consent of both the 

sides, all the appeals have been taken up together for 

disposal. Ld. Counsel Sri Arijit Chakrabarti appears on 

behalf of all the appellants. 
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3. The Ld. Counsel submits that details of the 

imports and proceedings in respect of the four 

importers as per the following Table:  

 

 

 

4. He submits that while the appellants have 

classified the imported goods under CTH 1514 9190 / 

1514 9210 and the Revenue has taken the stand that 

the same would fall under CTH 1514 1120 [Low Erucic 

Acid Rapeseed (LEAR)]. The Customs Duty component 

is same in respect of all these Tariff Headings.  

However, the Revenue is viewing the imported goods 

as LEAR or Canola Oil and taking the ground that only 

Canada has the soil fertility to produce Rapeseed 

having Erucic Acid of less than 2% and Bangladesh 

Sl. 

No. 

Name of 

Importer 

Period of 

dispute 

Total 

number 

of past 

B/E 

Total 

import 

quantity  

(in MTs) 

Total value of 

import 

(in Rs.) 

SCN No. & 

Date 

OIO No. & 

Date 

A. M/s. Aone 

Agro 

Products 

Pvt. Ltd. 

18.12.2019  

to 

06.02.2020 

26 2525 19,12,86,258 C. No. VIII 

(48)83/ CUS/ 

AONE AGRO/ 

DRI/ SCN/ 

GJD-LCS/2022 

dated 

17.10.2022 

 

16/CUS/CC 

(P)/WB/202

3-24 dated 

28.12.2023 

B. Sanjoy 

Deb, Prop. 

of M/s. 

Sowallow 

Enterprises 

29.12.2019  

to 

06.02.2020 

18 1720 13,89,74,908 C. No. VIII 

(48)82/ CUS/ 

SOWALLOW/ 

DRI/ SCN/ 

GJD-LCS/2022 

dated 

19.10.2022 

11/CUS/CC 

(P)/WB/202

3-24 dated 

29.11.2023 

C. M/s. 

Bengani 

Commoditi

es Pvt. Ltd. 

07.11.2019 

to 

30.01.2020 

27 3429 25,79,98,459 C. No. VIII 

(48)85/ CUS/ 

BENGANI/ 

DRI/ SCN/ 

GJD-LCS/2022 

dated 

17.10.2022 

17/CUS/CC 

(P)/WB/202

3-24 dated 

29.12.2023 

D. M/s. V. K. 

Oils Ltd. 

05.12.2019 

to  

05.02.2020 

15 1669 12,46,95,696 
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has no means to produce such quality of Rapeseed. 

Therefore, as per Revenue, the SAFTA Certificates of 

Origin provided by the Bangladesh exporters, and the 

Bangladesh Authorities certifying in the Certificate of 

Origin that the Rapeseed oil is wholly manufactured in 

Bangladesh cannot be taken as correct. Once the 

Certificate of Origin is termed as invalid, the 

appellants would not eligible to avail concessional 

Customs Duty. In such a case, the Customs Duty is 

required to be paid, which has been done by 

demanding the same under the present SCN 

proceedings.  

 

5. It is submitted that as per the details given in 

the above Table, it would be evident that the 

adjudication orders determining demand of duty 

under Section 28(8) of the Customs Act, 1962 have 

been passed by the respondent in gross violation of 

Section 28(9)(b) of the Customs Act, 1962 and as 

such, in view of second proviso to Section 28(9) ibid, 

the respective Show Cause Notices issued by the Ld. 

Assistant Commissioner of Customs, Ghojadanga LCS 

are deemed to be concluded as if no notice had been 

issued.  In other words, the impugned three Orders-

in-Original passed by the respondent herein deserve 

to be quashed and set-aside in limine and all the 

appeals respectively arising out of such three  

Orders-in-Original supra deserve to be allowed in 

favour of the respective appellant with consequential 

relief. 
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6. The Ld. Counsel submits that the appellants 

have classified the imported oil under CTH 1514 9190 

/ 1514 9210 and they have filed the SAFTA 

Certificates by way of Certificates of Origin in respect 

of all the Bills of Entry. The self-assessed Bills of Entry 

have been taken on record and the goods have been 

granted Out of Charge by the Customs Authorities. 

Therefore, once the Bills of Entry are self-assessed, if 

any classification is proposed to be changed, the same 

would amount to re-assessment in terms of Section 

17(5) of the Customs Act 1962. In the SCN this 

provision is not mentioned. At Clause (d) of the Para 

15 of the SCN the word used are ‘should not be 

rejected, under the provisions of the Customs 

Notification ibid and assessed to Duty on merit’. This 

gives an impression that the goods were not finally 

assessed at the time of their initial clearance, which is 

not correct. Further, the SCN, is contradicting itself 

about the assessment issue and goes on to demand 

the differential duty based on the proposed  

re-classification. He submits that demand of duty 

would arise only upon re-assessment.  

7. It is submitted that  while passing impugned 

Orders-in-Original, the respondent Commissioner has 

re-assessed all the past B/Es of the respective 

importers under Section 17(5) of the Customs Act, 

1962 [Ref. Para (v) & (vi) at page 169-170 of Appeal 

No. C/75377/2024], whereas, there was no such 

proposition in the SCN [Ref. page 83-84 of Appeal No. 

C/75377/2024] and the SCN was specifically issued 

under Section 28(4) of the Customs Act, 1962 [Ref. 

page 14 of Appeal No. C/75377/2024] and hence, the 

act of the respondent is beyond the scope of SCN and 

hence, not maintainable. Further, the Hon'ble 
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Supreme Court of India in Commissioner of Customs 

v. Canon India Pvt. Ltd. [2024 (390) ELT 545 (S.C.)] 

has categorically held that the ambit of Section 28 and 

Section 17 of the Customs Act, 1962 are completely 

different and hence, cannot be coupled together [Ref.: 

Para 95 to 99 of the report]. 

 

8. It is also submitted that the Hon'ble Supreme 

Court of India at para 102 of the Judgment passed in 

Cannon India supra has held that “The use of the 

article “the” in the expression “the proper officer” 

should be read in the context of that proper officer 

who has been conferred with the powers of the 

discharging the functions under Section 28 by 

conferment under Section 5.  In other words, the 

proper officer is qua the function or power to be 

discharged or exercised.”   As such, it is now 

recognized and settled position of law that a particular 

proper officer is to undertake both the actions under 

sub-Section (4) & (8) both of Section 28 of the 

Customs Act, 1962.  In view of Section 110AA, as 

inserted by the Finance Act, 2022, as relied upon by 

the respondent Commissioner [Ref. page 167 of 

Appeal No. C/75377/2024], the power under Section 

28 can be exercised by proper officer having 

jurisdiction, as assigned under Section 5 in respect of 

assessment of such duty or by an officer to whom the 

proper officer is subordinate.  In other words, the said 

provision of law provides that both the functions of 

issuance of notice and determination of liability, if any, 

is to be made by one officer. In the impugned three 

Orders-in-Original, notices under Section 28(4) were 

issued by the Ld. Assistant Commissioner, 

Ghojadanga LCS, whereas, the determination of 
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liability has been made by the Ld. Commissioner, 

which is not maintainable in law. 

 

9. He further submits that since the initial 

assessment was final, it was incumbent on the part of 

Revenue to file an appeal if they were aggrieved by 

the classification of the goods. This was not done. The 

issuing of the SCN invoking Section 28(4) is legally 

not sustainable, since the Revenue has not filed any 

appeal against the self-assessed Bills of Entry. He 

relies on the case law of ITC Ltd. v. CCE, Kol-IV [2019 

(368) ELT 216 (S.C.). While in that case the Hon’ble 

Supreme Court dealt with the issue of refund claim 

filed by the appellant and held that appeal against the 

self-assessed Bill of Entry is required, it is submitted 

that the ratio equally applies for the appeals to be filed 

by the Revenue where any demand arises on account 

of valuation / re-classification. 

10. After this, he makes the submission that when 

the self-assessed Bills of Entry were filed, the samples 

were drawn and were sent to CRCL for Testing. The 

Lab Reports of the CRCL, were uploaded with specific 

reference to the Bill of Entry and only thereafter the 

goods were released for home consumption. 

Therefore, it is not a case that the Revenue came to 

know about the Erucic Acid content of the imported 

goods only after the samples were tested once again 

during the investigation stage. The entire system of 

collecting the sample and number of samples collected 

during the second testing, are clearly flawed. The 

goods were already sold by the importers. It is on 

record that after the goods reached various 

indigenous buyers, the DRI officials visited them to 

verify the quality of the oil received by them. The 
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details of Bills of Entry involved vis-à-vis the number 

of samples collected is as per the following Table:  

 

 

11. The Ld. Counsel submits that even as the Test 

Reports of all the imported consignments [26, 18, 27 

and 15 in respect of the four appellants], was 

available with the Dept., as the same were collected 

at the time of imports, still the Revenue chose to pick 

only a few samples and send the same for Lab Testing 

for the second time.  It is strongly argued that the test 

results even if found to be favouring the Revenue, 

cannot be applied for all the consignments. The 

Revenue is in gross error in adopting this method.  

 

12. The Ld. Counsel produces copies of all the 26 

Test Reports of CRCL in the case of the appellant 

AONE. He also submits the hard copies from Customs 

Website, wherein it is shown that the Lab Report 

details have been directly uploaded by CRCL. He 

points out that in many cases the test results show 

that the Erucic Acid content  %age is to the extent of 

Sl. 

No. 

Name of 

Importer 

Period of 

dispute 

Total 

number of 

past B/E 

Number of 

Samples 

Collected 

 

A. M/s. Aone 

Agro 

Products 

Pvt. Ltd. 

18.12.2019  

to 

06.02.2020 

26 6 

B. Sanjoy 

Deb, Prop. 

of M/s. 

Sowallow 

Enterprises 

29.12.2019  

to 

06.02.2020 

18 4 

C. M/s. 

Bengani 

Commoditi

es Pvt. Ltd. 

07.11.2019 

to 

30.01.2020 

27 7 

D. M/s. V. K. 

Oils Ltd. 

05.12.2019 

to  

05.02.2020 

15 4 
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2.8, 2.3, 2.4, 2.4, 2.6, 2.5, 2.6, 3.2, 3.4, 3.8 etc., 

which are all lower than 2%, and in some cases, the 

Acid content %age is to the extent of 1.4, 1.2. 2 etc. 

This data shows that the value of Erucic Acid is high 

in many cases as per the CRCL and even in case 

wherein it was less than 2.0 percent, no action was 

taken to get these samples re-tested. In the course of 

investigation, the already available samples have 

been sent to testing to other Labs. While the 

appellants submit that the reports are not conclusive, 

it is also their submission that if these reports are 

found to be favouring the Revenue, then since  the 

initial CRCL’s report at the time of imports, were 

favouring the appellants, one more third set of sample 

inspection should have been conducted, which has not 

been conducted in these cases. The Dept. has directly 

interpolated the purported Test Reports from three 

Labs for all the consignments though only a few 

samples were tested. This procedure is illegal. The Ld. 

Counsel for the appellants relies on various case laws 

on this issue, holding that sample taken for one 

consignment cannot be applied to other 

consignments.  

13. Coming to the SAFTA Certificates of Origin, the 

Ld. Counsel takes us through the Certificates enclosed 

along with the Paper Book. He takes us to Box 8, 

stating that the goods fall under category ‘A’. At box 

12, the exporter declares that all the details given are 

correct and the goods were produced in “Bangladesh”. 

This is ratified by the Director, Export Promotion 

Bureau stating that ‘It is hereby certified on the basis 

of control carried out, that the declaration by the 

exporter is correct’. In response to the query raised 

on the SAFTA Certificates of Origin issued by 
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Bangladesh, enquiry and investigation has been 

conducted at their end from various exporters, in Q & 

A form. The entire details of these Q & A sheets have 

been forwarded by the Director (Policy) Export 

Promotion Bureau., Bangladesh, certifying that the 

Questionnaire is verified with supporting documents 

and was found to be correct. It is also specifically 

mentioned that the Erucic acid content was not 

checked since there was no specific requirement given 

at the time of exports. 

14. The Ld. Counsel submits that once the 

Bangladesh Authorities certify that the contents in the 

SAFTA Certificates of Origin are found to be correct, 

the Indian officials have no jurisdiction to question the 

same by taking a mere assumption that Bangladesh is 

not capable of producing seeds with less than 2% 

Erucic Acid. There is nothing to suggest that any query 

was put to the Bangladesh officials as to whether their 

country is capable for producing the oil with less than 

2% Erucic acid content. As can be seen from the CRCL 

report, in many cases, the Erucic Acid content is more 

than 2 %. The counsel takes us through to Page 296, 

wherein the details of the suppliers of seed to the oil 

manufacturer is given in a table form. In the relevant 

columns and rows it is clearly stated that the seeds 

are of Bangladesh origin. The appellants rely on case 

laws cited in the Grounds of appeal. 

15. In view of the above submissions, the Ld. 

Counsel prays that the impugned Orders may be set 

aside and the appeals may be allowed on merits. 
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16. After this, the Ld. Counsel makes his 

submissions on account of time bar. It is submitted 

that the SCNs have been issued in October 2022 for 

the consignments imported during the period 

18.12.2019 to 06.02.2020, by invoking the extended 

period provisions of Section 28(4), which is legally not 

sustainable on account of time bar. 

17. The appellant has given the details of the goods 

imported and has adopted the CTH 1514 9190 / 1514 

9120. Samples were drawn and tested at the time of 

imports. The lab report was uploaded by CRCL even 

before the consignment were released to the 

importers. The relevant SAFTA Certificate of Origin 

certificate was presented to the Customs Authorities 

at the time of imports. Only after being satisfied with 

all the documentary evidence produced by the 

appellants, the imported goods were allowed to be 

cleared. In the entire proceedings, not even an iota of 

evidence has been brought in by the Revenue to the 

effect that the appellant has indulged in any 

suppression on their part. 

18. It is submitted that the appellant as a purchaser 

is bound to have bonafide belief in the content of the 

Certificate of Origin. No evidence has been brought in 

to show that the appellant was in any way connected 

with the alleged contravention in the Certificates of 

Origin issued by Bangladesh. If the Certificate certifies 

that the goods are of Bangladesh origin [having been 

produced there], the appellant is bound to accept the 

same on face value. 

19. Coming to issue as to whether the CTH adopted 

is in respect of LEAR Oil or otherwise, he submits that 

at the most  it is purely an interpretational issue. The 
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CRCL reports in many cases clearly show that the 

imported oil is not LEAR. Therefore, when the issue 

boils down to interpretation, the Revenue cannot 

allege any suppression on the part of the appellant to 

invoke the extended period provisions. 

20. In view of the above submissions, it is prayed 

that the appeals may be allowed even on account of 

time bar. 

21. The Ld. Authorized Representative appearing 

for the Revenue, takes us through the detailed 

investigation and enquiries conducted by the 

Department. He submits that after many 

consignments were imported, the investigation was 

taken up by DRI, wherein they came to a conclusion 

that the oil imported were LEAR in nature. Since no 

rapeseed with less than 2% Erucic Acid content was 

being produced by Bangladesh, the question of the 

resultant oil being wholly manufactured at Bangladesh 

would not arise.  The samples drawn at the time of 

imports were once again sent to three different 

laboratories, wherein it has come out clearly that the 

Erucic Acid content is less than 2%. The test results 

of these three labs are part of the SCN and the relied 

upon documents.  He further submits that enquiries 

were conducted with various buyers of the oil in India, 

wherein they have confirmed that they have 

purchased Canola oil from the importers. Thus, it 

becomes clear that the appellants have imported 

Canola Oil in the guise of Crude Rapeseed oil and have 

availed the SAFTA benefit which is not available to 

them. 
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22. Heard both the side in detail. Perused the appeal 

papers, written submissions, case laws and other 

related documents placed before us. 

23. We first take up the point raised by the 

appellant that the Adjudicating Authority has failed to 

pass the Order in Original within a period of One year 

in terms of Section 28(9)(b) of the Customs Act 1962. 

The Bench pointed out to the Ld. Counsel that the 

issue is sub judice before the Hon’ble Supreme Court, 

which in the case of Union of India vs GMR Airport 

Infrastructure Ltd on 2nd May, 2025, has stayed the 

Order of the High Court involving the issue of time 

bound passing of the Order in Original by the 

Adjudicating authority. The Hon’ble Supreme Court 

has directed the Tribunals / High Court to defer the 

hearings on this issue. Hence, this point cannot be 

considered by the Bench at this juncture. The  

Ld. Counsel for the appellants has conceded that he is 

not pressing this issue and would withdraw this 

submission and prayed that the other points 

canvassed may be considered by the Bench. 

24. Another preliminary point raised was to the 

effect that in the impugned three Orders-in-Original, 

notices under Section 28(4) were issued by the Ld. 

Assistant Commissioner, Ghojadanga LCS, whereas, 

the determination of liability has been made by the 

Ld. Commissioner, which is not maintainable in law. 

The SCN issued by the Asst. Commissioner, clearly 

states that the same is answerable to the 

Commissioner of Customs (Preventive). The powers 

to Adjudication, is based on the monetary value of the 

concerned demand. The Asst. Commissioner being 

fully aware that the demanded amount runs into 
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crores of rupees, has correctly called upon the 

appellants to address their defence to the 

Commissioner of Customs (Prev). Therefore, we do 

not subscribe to the view canvassed by the appellants. 

The Ld. Counsel has conceded that this point is not 

being pressed by the appellants.  

25. We summarize the basic arguments of the 

appellants as under:  

(a) In respect of the present proceedings, all the 

consignments were already cleared for home 

consumption and were sold to various 

buyers. Drawing of a few past samples and 

applying the result for all the consignments 

is legally not tenable. They rely on the cited 

case laws. 

(b) At the time of imports, samples have been 

drawn and test results have been received 

from the CRCL. The Test results show that in 

many consignments the Erucic Acid content 

to be more than 2%. These result of CRCL 

have been ignored by the Revenue. 

(c) The DRI has sent the details of Certificates of 

Origin issued, to Bangladesh Authorities to 

check the veracity of the same. Positive 

Report has been received from them. Once 

they have confirmed that the COO issued is 

proper, the Revenue has no legal authority 

to question their authenticity.  The appellant 

relies on the cited case laws. 

(d) The SCNs have been issued in October 2022 

in respect of the consignments imported 

during the period 18.12.2019 to 06.02.2020, 
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by invoking the extended period provisions 

of Section 28(4), which is legally not 

sustainable on account of time bar, 

considering the fact that all the Test Reports 

for the samples drawn at the time of imports 

were very much available with the 

Department. 

(e) The SCN has been issued in November / 

December 2023 in respect of the 

consignments imported during the period 

18.12.2019 to 06.02.2020, by invoking the 

extended period provisions of Section 28 (4), 

whereas the Adjudicating authority has re-

determined the classification, falling under 

Section 17(5), which was not the proposal in 

the SCN.  

(f) The re-determination of Section 17(5) is to 

be done by the officer who as assessed the 

Bill of Entry [the AC / DC], whereas in this 

case the Commissioner has taken up the re-

determination, which is without jurisdiction. 

(g) Without prejudice, the self-assessed Bills of 

Entry were in the form of final assessment. 

The goods were cleared without any Bond. 

Hence, if the Revenue was aggrieved by the 

self-assessed Bills of Entry, they should have 

filed an appeal before the higher appellate 

authority. Therefore, the present 

proceedings directly invoking Section 28 (4) 

to demand the differential duty is legally not 

sustainable. 
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26. We find from the records that the goods 

in question, i.e., Crude rapeseed oil [as per the 

appellants], were cleared after filing of the Self-

assessed Bills of Entry claiming the Customs Duty 

exemption under Notification No.75/2006 Cus (NT) 

dated 30.06.2006 read with Notification 

No.99/2011 Cus dated 09.11.2011 as amended 

from time to time and after paying the relevant 

IGST [Additional Duty of Customs]. We have gone 

through the Bills of Entry, The Uploaded Test 

Report of CRCL and the Certificates of Origin in 

respect of all the consignments. One sample linked 

Bill of Entry No.6374613 dated 07.01.2020, the 

Uploaded Test Report and Certificate of Origin, is 

reproduced below:  
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27. From the above documents, it is seen that the 

said Bill of Entry has been presented on 07.01.2020 

and the Lab Report confirming the Erucic Acid content 

as 2.8 has been uploaded on 07.01.2020 and Out of 

Charge has been issued on 09.01.2020.  Thus, it is 

observed that all the relevant documents towards the 

imports and the Certificate of Origin for claiming 

SAFTA benefit, were filed by the appellant and after 

due verification, the goods were allowed to be cleared 

in the normal course.  It is also seen that the Crude 

Rapeseed Oil in question was tested by CRCL and the 

result was uploaded in the Customs Website. The 

Erucic Acid value is shown as 2.8 which would make 

the product go out of LEAR [which is the claim of the 

Revenue]. No queries with regard to the authenticity 

of COO, classification or valuation has been raised for 

this self-assessed Bill of Entry at the time of import. 

 

28. After this, we have gone through the 

correspondence between Indian and Bangladesh 

officials on this issue. The relevant documents are 

extracted below:  
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29. From the above documents, it is observed that 

the Indian officials have sent their query to the 

Bangladesh officials to check the veracity of the 

Certificates of Origin issued by the exporters. The 

verifications have been conducted by Bangladesh 

officials and the same has been forwarded to the 

Indian officials. 

30. In the report given by the Bangladesh officials, 

they have enclosed the Question posed to the 

exporters and Answers received on various issues. 

The relevant portion reads as under: 

Question 7:   Please provide the following 

information for each material / components used 

to produce the goods certified as originating. 

In the answer [from the extracted copy reproduced 

above], states that: 

(a) The Rapeseed pertains to ‘Local Purchase’  

(b) Country of Origin of the purchased Rapeseed  

is ‘Bangladesh’ 

 

31. We have also gone through the 

attachment made to 456/17/2020 Cus at Page 296 

of the Paper Book, about the origin of the 

rapeseed. The Bangali language Statement and its 

translation is extracted below:  
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32. The documents were given for Translation to 

Gemini and their result is reproduced below: 

This document is a supplier ledger for Sonargaon Seeds 

Crushing Mills Ltd. It details the supply of various types of 

mustard seeds throughout 2019. 

 

Below is the translation of the table headers and the core 

content from Bengali to English. 
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Sonargaon Seeds Crushing Mills Ltd. 

Supplier Name Goods Name Quantity (In MT) Date 

Lucky Traders, Sirajganj Deshi Black Mustard 1,833.45 23-Feb-2019 

Lucky Traders, Sirajganj Deshi White Mustard 1,833.45 24-Feb-2019 

MessersSaha Enterprise, Tangail Deshi Red Mustard 1,221.79 24-Feb-2019 

Messers Al-Amin Enterprise, Tangail Deshi Red Mustard 1,232.87 24-Feb-2019 

Messers S.A. Traders, Naogaon Deshi Red Mustard 1,220.80 25-Feb-2019 

MessersSaha Traders, Tangail Deshi White Mustard 1,221.79 25-Feb-2019 

Messers S.A. Traders, Naogaon Deshi White Mustard 1,220.80 26-Feb-2019 

MessersAbul Traders, Tangail Deshi Red Mustard 1,224.00 15-Mar-2019 

Messers Shankar Kumar Saha Traders, Manikganj Red & White Mustard 1,237.84 24-Apr-2019 

Messers Shankar Kumar Saha Traders, Manikganj Deshi White Mustard 1,229.70 25-Apr-2019 

Alif Enterprise, Tangail Deshi Red Mustard 1,218.90 25-Apr-2019 

Alif Enterprise, Tangail Mustard 1,218.80 25-Apr-2019 

Messers Babul Traders, Tangail Deshi Red Mustard 1,227.40 25-Apr-2019 

Messers Shankar Kumar Saha Traders, Manikganj Deshi Red Mustard 1,226.72 26-Apr-2019 

Moumita Enterprise, Tangail Deshi White Mustard 1,223.83 27-Apr-2019 

MessersBagadi Red & White Mustard 1,222.05 27-Apr-2019 

Messers Ismail Traders, Bogra Deshi White Mustard 1,158.21 25-Nov-2019 
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Supplier Name Goods Name Quantity (In MT) Date 

Moumita Enterprise, Tangail Deshi White Mustard 1,223.15 25-Nov-2019 

Messers Ismail Traders, Bogra Deshi White Mustard 1,158.21 26-Nov-2019 

Messers Ismail Traders, Bogra Deshi White Mustard 1,158.21 27-Nov-2019 

MessersBagadi Deshi White Mustard 1,231.14 27-Nov-2019 

Messers Ismail Traders, Bogra Deshi White Mustard 1,158.21 28-Nov-2019 

Messers Ismail Traders, Bogra Deshi White Mustard 1,158.21 29-Nov-2019 

Total 

 

29,109.02 MT 

 

Export to Sheets 

 

Key Terms Summary 

• Deshi (দেশী): Local/Indigenous 

• Shorisha (সরিষা): Mustard 

• Kalo (কাল া): Black 

• Shada (সাো): White 

• Lal ( া ): Red 

• MT: Metric Tons 

 

32.1.  At the end of Q & A by the exporter, the Dy. 

Director and Director, Export Promotion Bureau have 

certified as under: 

“Information provided in this Questionnaire is 

verified with supporting documents supplied with 

this COOs and found correct. Bangladesh side did 

not verified ERUCIC ACID content in the 

consignment because there was no specific 

requirement from the Indian side” 



Page 44 of 66 
 

Appeal No(s).: C/75377/2024-DB & C/75307,75314,75315,75317, 
75367, 75373,75374,75391,75398,75399,75436,75437,75440, 

75441,75444,75445,75499,75500,75515-75519,76114/2024-DB 

 
 

33. We find that the Revenue is clinging to the point 

that the Erucic Acid content was not verified. But the 

point remains that the Bangladesh Authorities have 

certified the contents of the COOs to be correct based 

on the supporting documents supplied along with the 

COOs. Since the exporters have claimed that the 

rapeseed has been procured locally and is of 

Bangladesh origin, it is to be viewed that this fact 

stands admitted by the Bangladesh Dy. Director and 

Director when they certify the correctness of the COOs 

themselves.  Revenue cannot take the stand that 

since Erucic Acid content was not tested / verified, 

that by itself would prove their origin to be other than 

from Bangladesh, negating the assertion of the 

Bangladesh authorities. Therefore, we hold that the 

DRI cannot make a sweeping statement in the SCN “it 

transpires that while issuing the SAFTA COOs, the 

Issuing Authority in Bangladesh did not properly 

examine the goods to be exported or the claims made 

by the suppliers to ascertain the description, H.S. 

Code and true origin of the products to be exported.” 

[Ref. Para 8.12 at page 48] 

34. We have gone through some of the decisions of 

Tribunals on this issue, which are discussed below:  

 
▪ R.S. INDUSTRIES (ROLLING MILLS) LTD. Versus 

COMMISSIONER OF C. EX., JAIPUR-I - 2018 (359) E.L.T. 698 

(Tri. - Del.)  

 

“5. We have heard both the sides and perused the appeal 

records. We note that the denial of exemption, as claimed 

by the importer, is on the ground that the value addition in 

Sri Lanka fall below 35%. We note that the certificates of 

origin have been issued by Competent Authority of Sri 

Lankan Government. The same is not in dispute. We 
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already note that the certificate were not recalled or 

cancelled by the issuing authority. The only ground for 

denial of exemption is, the Zinc Ingots value subjected to 

assessment by Sri Lankan customs appears to be low. For 

this, support was drawn from LME price. We note that 

assessment of import of ingots was made by Sri Lankan 

Customs. The same cannot be varied here. We find it is not 

open to counterpart in India to reassess the goods which are 

not imported into India. 

 

6.xxxxxxxxxxxx Even otherwise, we note that certificate of 

origin and the data submitted to get such certificates cannot 

be questioned based on statements of the importers. We 

find no record to the effect that the country of origin 

certificates issued by the Sri Lankan Government has been 

questioned by the Indian Authorities and follow up after 

import was done in order to cancel or recall the same. We 

note that the issue regarding country oforigin certificate and 

questions of bonafideness was discussed in the bilateral 

meeting of working group between the two countries on 5-6 

2002 it was agreed that no detention or hold up of cargo is 

to be ordered on the question of bonafideness of 

certificates. Verification, if any, can be done post-facto with 

the concerned local nodal focal points at the respective 

headquarters. This much has been recorded in the letter 

dated 5-10-2004 of Department of Commerce, Government 

of Sri Lanka addressed to Commissioner of Customs 

(Imports), JNPT.” 

 

35. The Hon’ble Karnataka High Court in the case of 

Yellamma Dasappa v. Commissioner of Customs, 

Bangalore — 2000 (120) E.L.T. 67 (Kar.), has  

observed as follows :  

 

“9. A valid certificate has been issued and the said 

certificate, even as on date, has not been withdrawn or 

cancelled for any alleged violation of the condition by the 

appellant. Unless the said certificate is cancelled, the 

Customs Authorities cannot impose customs duty. The 

file:///C:/Program%20Files%20(x86)/GST-ExCus/__240024
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seizure of the equipment is only a consequential act that 

would follow the cancellation of the certificate issued in 

favour of the appellant. So long as the certificate is not 

cancelled, the respondents could not, in our opinion, have 

initiated seizure proceedings in the case on hand. 

Petitioner-appellant was sent only a questionnaire and the 

said questionnaire has been answered by the appellant 

herein. No further action has been taken by the 

respondents. The Director General of Health Services has 

also not issued any cancellation of certificate as on date. In 

these circumstances, we are clearly of the view that without 

withdrawing or cancelling the certificate already issued, the 

present seizure cannot stand. Therefore we hold that the 

seizure effected by the respondents is not in accordance 

with law. The impugned order of the learned Single Judge, 

in these circumstances, requires to be set aside and 

accordingly the same is set aside.” 

 

 

36. The Kolkata Bench in the case of BDB Exports 

Pvt. Ltd.   Vs Commissioner of Customs (Prev.), 

Kolkata - 2017 (347) E.L.T. 662 (Tri. - Kolkata), has 

held as under: 

 

“4. Heard both sides and perused the records of the case. 

The issue involved in the present appeal is whether the main 

appellant is eligible to avail partial exemption under 

Notification No. 105/99-Cus., dated 10-8-1999 when read 

with SAPTA Rules. As per the first proviso to this 

Notification, the Assistant Commissioner/Deputy 

Commissioner/Joint Commissioner has to be satisfied that 

imported goods are in accordance with the Customs Tariff 

(Determination of Origin of Goods under the Agreement on 

SAARC Preferential Trading Arrangement) Rules, 1955 

(SAPTA Rules). As per Rule 4 of the SAPTA Rules read with 

its Schedule even products processed in the member 

countries are eligible for concessions under SAPTA Rules 

when the base goods are not produced/manufactured in the 

contracting countries. The only requirement under these 
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Rules is that a certification of origin has to be produced for 

availing concessions as issued by the designated authority 

of Govt. of exporting contracting State and notified to the 

other contracting States in accordance with the certification 

procedures mentioned in the form annexed to SAPTA 

Rules. Required certificates of origin with respect to 

imported goods were furnished by the appellant where 

percentage of value addition as per SAPTA Rules was also 

indicated. Adjudicating authority has not accepted the value 

addition indicated in the certificate of origin but has gone 

with the investigation indigenously to allege that value 

addition cannot be to the extent claimed by the Appellant 

and also that activities undertaken by the supplier of cloves 

does not amount to ‘processing’ of cloves. It is observed 

from various provisions of SAPTA Rules and Notification 

No. 105/99-Cus., dated 10-8-1999 that there is no discretion 

or power with the Customs authorities to reject the certificate 

of origin given by the concerned contracting State. Para 9 of 

the same Schedule does give power to the contracting 

States to review/modify the said Rules. 

 

4.4 In view of the above observations and the ratios laid 

down by the Courts certificates of origin produced by the 

Appellant cannot be discounted. There is no evidence on 

record that designated authority of Bangladesh under 

SAPTA Rules was maliciously involved with the supplier of 

cloves and the Appellant. 

 

6. In view of the above observations and the settled 

proposition of law certificates of origin issued by the 

designated authority under SAPTA cannot be rejected 

which is the only requirement for the satisfaction of the 

Customs department under Notification No. 105/99-Cus., 

dated 10-8-1999. Once on merit the case goes in favour of 

the main appellant, there is no question of confiscation of 

imported goods and imposition of penalties upon the 

appellants.” 
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37. The Delhi Bench in the case of Minakshi Exports 

Vs Commissioner of Customs, Jodhpur - 2018 (359) 

E.L.T. 689 (Tri. - Del.), has held as under : 

 

“Both the appeals are against common impugned order 

dated 5-1-2017 of Commissioner of Customs (Preventive), 

Jodhpur. The main appeal is by M/s. Meenaskhi Exports 

and the second appeal is by Shri Kailash Chand Agarwal, 

Authorized signatory of the main appellant. The main 

appellant imported CFL and filed a bill of entry for 

clearance of the same through ICD, Jaipur. The appellant 

claimed concession in customs duty in terms of the 

Notification No. 26/2000-Cus., dated 1-3-2000 read with 

Notification No. 19/2000, dated 1-3-2000. The concession 

is available for goods of Sri Lankan origin. The appellants 

filed the prescribed certificate of origin in terms of Indo-Sri 

Lanka Free Trade Agreement (ISFTA). The said 

certificates were issued by the designated competent 

authority in Sri Lanka. The Revenue entertained a doubt 

as to the correctness of the claim for concessional rate of 

duty for the impugned goods. It was viewed that the goods 

were manufactured in China and imported through Sri 

Lanka to India. 

 

7. We note that the impugned goods were imported from 

Sri Lanka. Certificates of Origin issued by the competent 

Designated Authority in Sri Lanka have been filed for 

claiming preferential treatment for customs duty. The 

genuineness of the certificates is not in dispute. The 

certificates are valid and reiterated by the issuing authority 

even after specific queries were made by the Customs 

authorities in India. We also note that the similar 

consignments have been cleared by the Customs 

authorities extending the preferential rate of duty in similar 

set of facts. We have perused the impugned order. We 

note that there is a basic contradiction in the findings 

recorded. After careful examination of the available details, 

the Original Authority categorically held that the goods 

were not of Chinese origin and as such, anti-dumping duty 
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cannot be levied on them, which is otherwise leviable if the 

goods are of Chinese origin. Having recorded thus, the 

Original Authority proceeded to hold that the appellant is 

not eligible for preferential rate though admittedly, the 

goods have originated from Sri Lanka. In other words, the 

goods were held to be of not Chinese origin and also not 

of Sri Lankan origin. In other words, we note that it is clear 

that the question of country of origin of the present goods 

is left hanging without a finding by the Original Authority. 

The goods were neither of Chinese origin nor of Sri Lankan 

origin. We note that the same is not a tenable position. 

 

8. The Original Authority has apparently exceeded the 

jurisdiction in going into the aspects of possible 

classification of inputs used by the supplier in the 

manufacture of impugned goods in Sri Lanka. Holding that 

one of the input and the final product fall under the same 

four digit classification, it was concluded that the provisions 

of the Rule 7 have not been fulfilled. More specifically, 

reference was made by the Original Authority to conditions 

(b) and (d) of the Rule 7. This is based on the certain 

reports received from Sri Lankan Customs. The Original 

Authority while conceding the point that the assessment 

made by Sri Lankan Customs at the time of import of non-

originating goods from China cannot be put to question 

here in India, proceeded to consider certain reports given 

by Sri Lankan Customs with reference to classification of 

one of the non-originating inputs. The classification of such 

input is not in the domain of the assessing officer in India. 

No opinion or conclusion can be formed based on the 

assessment, if any, carried out by Sri Lankan Customs. 

Denial of concession even when valid certificates of origin 

were submitted (and reiterated) is not legally tenable. 

 

9. In view of the above discussion and analysis, we note 

that the impugned order is not sustainable. The same is 

set aside. The appeals are allowed.” 
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38. In the case of So-Hum Trading Company Vs 

Commissioner of Customs (Preventive), Kolkata 

FINAL ORDER NO. 75687-75688/2021 dated 10 

November 2021, the Tribunal has held as under : 

 

“12. We observe that the Country of Origin Certificates are 

conclusive evidence since these are issued by the 

Designated Committee of Bangladesh i.e. Export Promotion 

Bureau, and in absence of any material on record to show 

that these were forged or its genuineness questioned by 

DRI or Indian Customs, these Country of Origin Certificates 

should be considered as substantive and conclusive 

evidence. We find support from the decision of the Tribunal 

in the case of RS Industries (Rolling Mills) Ltd. (supra) and 

Minakshi Exports (supra). In the case of Minakshi Exports, 

the Tribunal held that in absence of any record to the effect 

that the Country of Origin Certificates issued by Bangladeshi 

Authorities have been questioned by the Indian Authorities 

and any follow up after import was done in order to cancel 

or recall the same, denial of Exemption benefit cannot be 

done. We also do not find any evidence on record of any 

overseas enquiry with the Bangladeshi supplier or 

confirmation with Bangladesh Customs or Bangladeshi 

Authority, and therefore the SAFTA Certificate cannot be 

unilaterally rejected. We find that the past three Bills of 

Entry, the Proper Officer i.e. Assistant/Deputy 

Commissioner of Customs, Petrapole LCS had done value 

loading after due consideration and extended benefit of 

Exemption Notification on verification of documents like 

SAFTA Certificates, invoices etc. and thus we do not find 

any ingredient of collusion, willful misstatement or 

suppression of facts and accordingly the penalty imposed 

under Section 114A of the Act ibid is fit to be set aside.” 

 

 

 

 



Page 51 of 66 
 

Appeal No(s).: C/75377/2024-DB & C/75307,75314,75315,75317, 
75367, 75373,75374,75391,75398,75399,75436,75437,75440, 

75441,75444,75445,75499,75500,75515-75519,76114/2024-DB 

 
 

39. This Bench in Shree Shyam Synthetics  Vs 

Principal Commissioner of Customs (Port) Custom in  

Customs Appeal No. 75020 of 2025  vide Final Order 

No. 75381 / 2025 dated  18.02.2025, has held as 

under :  

 

“8.8. It is also settled law that the if certificates at the time of 

import were valid, then their validity cannot be questioned 

on the basis of surmises. In this case, the evidences 

submitted by the investigation does not conclusively prove 

that the COOs submitted by the appellant were not genuine. 

On the contrary, the evidences submitted by the appellant 

indicate that the COOs submitted by the appellant are 

indeed genuine. Accordingly, we hold that the appellant had 

rightly availed the benefit of Notification No. 46/2011-Cus. 

dated 01.06.2011 on 16 Bills of Entry by presenting 16 

country of origin certificates. Consequently, we hold that the 

impugned order passed by rejecting the benefit of the said 

notification is not sustainable. “ 

 

40. The Kolkata Bench in Harshad Ajmera Vs 

Commr. of Customs (Airport), in  Customs Appeal No. 

76046 of 2015 vide FINAL ORDER NO.76326-

76327/2025 Dated 8 April 2025, has gone into the 

issue about the veracity of Certificate of Origin and 

has held as under:  

 

“50. To summarize : 

 

(1) The appellant has submitted the Certificates of Origin at 

the time of Imports. These Certificates have been checked 

for their authenticity by the Indian Customs officials duly 

verifying the details of the Authorized Officials certifying the 

same.  

 

(2) On the dates of the import, no doubt was expressed on 

the contents of the Certificates of Origin. The Show Cause 

was issued much later after more than 1 to 2 years.  
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(3) Even at the time of issue of SCN, the Revenue had no 

authentic evidence to doubt the veracity of the Certificates 

of Origin. 

 

(4) The appellant appeared for the Personal Hearing and 

made their submissions. DRI failed to appear for the PH 

granted. The submissions of the appellant were shared by 

the Revenue with DRI Officials.  

 

(5) After about 2 years from the date of issue of SCN, filing 

of reply and appearance for Personal Hearing, an 

Addendum was issued based on the two letters received 

from Thailand Government. Under these letters, it has been 

admitted that the Certificates have been ‘Truly issued’ and 

signed by the Authorized Officials. 

 

(6) In order to ‘Truly Issue’ the Certificate of Origin, the 

officials at Thailand had to follow the procedure prescribed 

under Annexure B of the Rules. There is nothing to indicate 

that they failed to do so. The letter vaguely refers to the 

„exporter not able to prove the origin details within the time 

frame’. Nothing is indicated as to what kind of details were 

sought and what follow up was made up with them by 

Thailand authorities. There is nothing to indicate that any 

action has been taken by Thailand authorities against the 

exporters.  

 

(7) The Certificates of Origin in question have neither been 

cancelled nor been revoked.  

 

(8) Till the amendment carried out vide Section 28DA in 

2020, the importer is not fastened with any responsibility to 

prove that they have undertaken any due diligence work to 

check the veracity of the contents of the Certificates of 

Origin. 

 

(9) No evidence has been brought in to the effect that the 

appellant has played any role in the alleged contravention 

[which in itself is vague] by the overseas exporter. 
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(10) The cases laws are clear that once the Certificates of 

Origin have been submitted and their authenticity is not 

doubted, the Customs Officials in India cannot sit on the 

judgement on the contents of the same, at a much later 

date” 

 

 

41. We have also gone to the amended provision of 

Section 28DA, which casts higher burden on the 

importer claiming the preferential rate benefit. This 

Section has been inserted in the Customs Act, 1962 

with effect from 21st September 2020. The relevant 

portion is extracted below : 

 

Section 28DA. Procedure regarding claim of preferential 

rate of duty. –  

 

(1) An importer making claim for preferential rate of duty, in 

terms of any trade agreement, shall – 

 

(i) make a declaration that goods qualify as originating 

goods for preferential rate of duty under such 

agreement;  

 

(ii) possess sufficient information as regards the 

manner in which country of origin criteria, including the 

regional value content and product specific criteria, 

specified in the rules of origin in the trade agreement, 

are satisfied;  

 

(iii) furnish such information in such manner as may be 

provided by rules;  

 

(iv) exercise reasonable care as to the accuracy and 

truthfulness of the information furnished. 
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(2) The fact that the importer has submitted a certificate of 

origin issued by an Issuing Authority shall not absolve the 

importer of the responsibility to exercise reasonable care. 

 

(3) Where the proper officer has reasons to believe that 

country of origin criteria has not been met, he may require 

the importer to furnish further information, consistent with 

the trade agreement, in such manner as may be provided 

by rules.  

 

(4) Where importer fails to provide the requisite information 

for any reason, the proper officer may,-  

 

(i) cause further verification consistent with the trade 

agreement in such manner as may be provided by 

rules; 

 

(ii) pending verification, temporarily suspend the 

preferential tariff treatment to such goods: Provided 

that on the basis of the information furnished by the 

importer or the information available with him or on 

the relinquishment of the claim for preferential rate 

of duty by the importer, the Principal Commissioner 

of Customs or the Commissioner of Customs may, 

for reasons to be recorded in writing, disallow the 

claim for preferential rate of duty, without further 

verification.  

 

42. We find that clarifying the above amendment, a 

Public Notice was issued by Nava Sheva Port, which is 

reproduced below : 

 

F.No. S/22-Gen- 20/2020-21/AM (I)/JNCH 

 Dated: 10.09.2020 PUBLIC NOTICE NO. -114/2020-JNCH  

DIN- 20200978NW00004T6948  

 

Sub: Guidelines regarding implementation of section 28DA of 

the Customs Act, 1962 and CAROTAR, 2020 in respect of 

Rules of Origin under Trade Agreements 



Page 55 of 66 
 

Appeal No(s).: C/75377/2024-DB & C/75307,75314,75315,75317, 
75367, 75373,75374,75391,75398,75399,75436,75437,75440, 

75441,75444,75445,75499,75500,75515-75519,76114/2024-DB 

 
 

(FTA/PTA/CECA/CEPA) and verification of Certificates of 

Origin- reg. 

 

Attention of all the Importers, Exporters, Custom Brokers, 

Shipping Lines/Agents, Logistics Service Providers, 

passengers, advocates, tax practitioners and authorized 

representatives and all other stakeholders is invited to 

Board’s Circular No. 38/2020-Customs dated 21.08.2020 

issued vide F.No.15021/18/2020 (ICD) on the above 

mentioned subject. Reference is drawn to Chapter VAA and 

section 28DA of the Customs Act, 1962, which has been 

inserted vide clause 110 of Finance Act, 2020, and to 

Customs (Administration of Rules of Origin under Trade 

Agreements) Rules, 2020 (hereafter referred to as the 

CAROTAR, 2020) issued vide Notification No. 44 C/76046 & 

76047 of 2015 81/2020-Customs (N.T.) dated 21st August, 

2020.  

 

1.1 The aforementioned section and rules aim to supplement 

the operational certification procedures related to 

implementation of the Rules of Origin, as prescribed under 

the respective trade agreements (FTA/PTA/CECA/CEPA) 

and notified under the customs notifications issued in terms 

of section 5 of the Customs Tariff Act, 1975 for each 

agreement.  

 

1.2 The CAROTAR 2020 shall come into force on 21st 

September, 2020, to provide sufficient time for transition and 

to ensure that the prescribed conditions in terms of rule  

4 are compiled with. Necessary modifications in bill of entry 

format are being made to allow declaration in terms of rule 

3(a) and 3(d) of CAROTAR, 2020. 

 

3. The Rules of Origin, by virtue of which goods attain origin 

of a country, have evolved with subsequent reviews of trade 

agreements. Most trade agreements have moved from single 

general rule to specific rule for most of the tariff lines, with 

inclusion of vast array of processes which can confer origin. 

Section 28DA makes it incumbent upon an importer to 

possess sufficient information as regards the manner in which 
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country of origin criteria, including the regional value content 

and product specific criteria, specified in the Rules of Origin 

in the trade agreement, are satisfied. For this purpose, 

CAROTAR, 2020 has provided a form, containing list of basic 

minimum information which an importer is required to obtain 

while importing goods under claim of preferential rate of duty. 

Therefore, in case there is a doubt with regard to origin of 

goods, information would be first called upon from the 

importer of the goods, in terms of rule 5 read with rule 4 of 

CAROTAR, 2020, before initiating verification with the partner 

country in terms of rule 6.  

 

3.1 Section 28DA of the Act further states that mere 

submission of a certificate of origin shall not absolve the 

importer of the responsibility to exercise reasonable care to 

the accuracy and truthfulness of the information supplied. 

Hence, the importer is required to provide information in terms 

of section 28DA(1) (iii) of the Act and as prescribed under 

CAROTAR, 2020, and has to take reasonable care to ensure 

the accuracy and truthfulness of the information furnished.  

 

43. A careful reading of the amended Section 28DA 

along with the cited Public Notice, makes it amply 

clear that the importer would be responsible to give a 

proper Declaration in the prescribed format about the 

genuineness of the transaction and contents of the 

Certificate of Origin. He is also required to take steps 

to ensure that the information furnished in the 

Certificate of Origin is correct. In other words, the 

importer has been made responsible to obtain 

necessary details and conduct proper verification 

before the Certificate of Origin is presented to claim 

the beneficial treatment. It is clear that these clauses 

have come into effect from 21st September 2020 and 

prior to this no such Section 28DA existed in the 

Customs Act 1962. 

 



Page 57 of 66 
 

Appeal No(s).: C/75377/2024-DB & C/75307,75314,75315,75317, 
75367, 75373,75374,75391,75398,75399,75436,75437,75440, 

75441,75444,75445,75499,75500,75515-75519,76114/2024-DB 

 
 

44. We find that in the present case, all the imports 

were between 18.12.2019 to 06.02.2020, i.e., prior to 

the Section 28DA coming into force. Therefore, the 

appellants herein are not burdened with the additional 

requirement given so as to know the veracity of the 

overseas exporter as given in the Certificate of Origin. 

 

45. A combined reading of the factual details of the 

verification of Certificates of Origin discussed and 

analysed in the above paragraphs, along with the ratio 

of the cited case laws, which are squarely applicable 

to the present appeals and the amended provisions of 

Section 28DA of the Customs Act 1962, makes us to 

come to a conclusion that Revenue’s case doubting 

the veracity of the Certificate of Origin has no legs to 

stand on. Therefore, we set aside the impugned 

orders on this ground itself. 

 

46. Coming to the issue of sample testing done on 

random basis at the time of investigation, we have 

compared the results of CRCL when the oil was tested 

on the date of import and the subsequent test results 

in respect of the six Bills of Entry. 

 

Characteristics 
Bill of Entry - Wise Test Results 

6658085 6638098 6722988 6638097 6671787 6714795 

Erucic acid (As per 

SCN) 

0.0% of 

total fatty 

acid 

0.0% of 

total fatty 

acid 

0.0% of 

total fatty 

acid 

0.0% of 

total fatty 

acid 

0.4% of 

total fatty 

acid 

0.0% of total 

fatty acid 

Erucic Acid [As per 

CRCL Report on the 

date of import] 

1.4 1.6 1.3 1.6 1.6 1.3 
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47. We fail to understand as to how the Erucic Acid 

content has been consistently held as 0% by the 

second Lab in all the six cases, even as the CRCL’s 

report is showing some percentage [below 2%], which 

are different for different consignments. This makes 

us doubt the very authenticity of the test carried out 

by the Revenue.  

 

48. Another interesting fact coming to light is that 

in respect of the following consignments out of 26 

consignments, the CRCL’s report shows the Erucic 

Acid content @ more than 2%:  

 
 

 
 

 
 

 
 

 
 

 
 

 

 
 

 

 

 

 

 

 

 

49. Not even a single sample has been drawn out of 

these 11 consignments. Probably knowing fully well 

that the result would be adverse to the Revenue’s 

case, this method was adopted by them. 

 

Sl.No. Bill of Entry 
No. 

Date Acid Value 

1 6374613 07.01.2020 2.8 

2 6402618 09.01.2020 2.3 

3 6440895 13.01.2020 2.4 

4 6537604 20.01.2020 2.4 

5 6540635 20.01.2020 2.6 

6 6401288 09.01.2020 2.5 

7 6488503 16.01.2020 2.6 

8 6278491 30.12.2019 3.2 

9 6324527 02.01.2020 3.4 

10 6357883 06.01.2020 3.8 

11 6440899 13.01.2020 2.0 



Page 59 of 66 
 

Appeal No(s).: C/75377/2024-DB & C/75307,75314,75315,75317, 
75367, 75373,75374,75391,75398,75399,75436,75437,75440, 

75441,75444,75445,75499,75500,75515-75519,76114/2024-DB 

 
 

50. We have also gone through the case laws on the 

issue of a few samples being used to fasten the 

liability on different consignments. They are being 

discussed below: 

 

▪ 2019 (369) E.L.T. 1524 (Tri. - Bang.) - CCC. EX. & 

S.T., CALICUT Vs JUPITER TRADING COMPANY - 

 
 

“5. After considering the submissions of the Learned AR and 

after going through the order passed by the Commissioner, 

we find that the Commissioner has passed a detailed and 

exhaustive order after considering each and every 

submission made by both parties. Further we find that the only 

ground on which the Revenue has filed the appeal is that the 

Commissioner should have confirmed the entire demand in 

the show cause notice but the Commissioner after examining 

the evidence and entire material on record has come to the 

conclusion that the samples have been drawn in respect of 

14 items/ consignments in 7 Bills of Entry whereas the show 

cause notice proposes to apply the results of these test 

reports to 61 Bills of Entry during the period from 21-11-2005 

to 12-4-2006. Further the Commissioner has observed that to 

make the test results applicable, all the parameters have to 

be similar, i.e. description of the goods, the supplier of goods, 

importer and the price of the goods should be the same. If any 

one of the parameters is changed, then the test results cannot 

be applied to those situations. Only when all the parameters 

are identical, it can be reasonably concluded that the goods 

were also identical.  Further we find that since all the goods 

were not identical and therefore one test report cannot be 

applied for all the goods and the same has rightly been 

considered by the Commissioner. In view of the cogent and 

convincing reasoning given by the Commissioner with regard 

to each and every ground, we are of the considered opinion 

that there is no infirmity in the impugned order which we 

uphold by dismissing the appeal of the Revenue.” 
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▪ 2001 (134) E.L.T. 285 (Tri. - Kolkata) - SHALIMAR 

PAINTS LTD. Vs CCE,  CALCUTTA 

 

“7. The first grievance of the appellant is that though the 

classification lists in question covered about 30 products, test 

reports relatable to only 4 products are available and there is 

absolutely no material against the appellant in so far as the 

remaining 26 products are concerned. He submits that 

presuming though denying that the test reports of CRCL are 

correct, the same can be made the basis for classifying only 

those products to which the test report relates. The same 

cannot be made applicable to the other items for which no 

samples were either drawn or if samples were drawn, there is 

no test report. For this proposition he relied upon the 

Tribunal’s decision in the case of S.D. Kemexc Indus. v. CCE 

- 1995 (75) E.L.T. 377. In the said decision assessee was 

manufacturing 22 different types of chemicals. The 

Department drew samples only from two types of chemicals. 

It was held that test reports can be made applicable only for 

the two products for which the samples were drawn and not 

to the rest of the products. Following the ratio of the above 

decision we fully agree with the contention of the ld. adv. that 

the tests, if at all could be made applicable only to the 4 items 

in question to which it belonged to. The balance 26 products 

would be classified under Heading 27.15 on the basis of the 

declarations made by the appellant which is based upon their 

technical literature as well as the production records and for 

which the Revenue has not adduced any evidence to shift the 

classification to heading 32.10. 

 

51. Applying the ratio of the cited case laws to the 

facts of the present case, we hold that the act of a few 

samples being tested for the second time, without 

giving any further opportunity to the appellants to get 

them re-tested is a case of gross error on the part of 

the Revenue. We also note the in many cases CRCL 

found the Erucic Acid value to be more than 2%. 

Therefore, the Revenue’s attempt to apply the lab 
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result of the second sample taken for a few 

consignments to all the consignments, cannot be 

legally sustained. The impugned order is set aside 

even on this ground also. 

 

52. Now we come to the issue of the time-bar raised 

by the appellants. The factual details discussed in the 

earlier paragraphs clarify that: 

 

(a) All the documents claiming the SAFTA benefit 

were made available to the Revenue at the time 

of imports. 

 

(b) The required Lab test was conducted and the 

goods were allowed to be cleared in the normal 

course under the finalized Bills of Entry. 

 

(c) The Revenue took more than 2 years to take up 

the subsequent testing of the samples, which 

was already available with them. 

 

(d) No instance of connivance of the appellants in 

getting the Certificate of Origin fraudulently has 

been brought in by the Revenue. 

 

(e) Checking up of the veracity of the Certificate of 

Origin has been independently taken up by the 

DRI / Revenue. The Exporting County has stood 

by the COOs issued by their officials. 
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53. In view of the above observations, we conclude 

that Revenue has failed to bring in even an iota of 

evidence to fasten the larger period provisions on the 

appellant, so as to invoke the same to confirm the 

demand. Therefore, we hold that the entire 

proceedings are time-barred.  

 

54. Having decided the issue both on merits as well 

as on account of limitation, we turn our attention 

some other points canvassed by the appellants. 

 

55. As per the appellants, the re-determination of 

Section 17(5) is to be done by the officer who as 

assessed the Bill of Entry [the AC / DC], whereas in 

this case the Commissioner has taken up the re-

determination. The SCN has been issued in October 

2022 in respect of the consignments imported during 

the period 18.12.2019 to 06.02.2020, by invoking the 

extended period provisions of Section 28 (4), whereas 

the Adjudicating authority has re-determined the 

classification, falling under Section 17(5), which was 

not the proposal in the SCN.  

56. Another issue canvassed by the appellants is 

about non-filing of the Appeal before the 

Commissioner (Appeals) against the self-assessed 

Bills of Entry. As per the appellant, the Revenue, if it 

was aggrieved by the self-assessment should have 

filed an appeal before the Commissioner (Appeals) as 

has been held by the Hon’ble Supreme Court in the 

case of ITC Ltd. v. CCE, Kol-IV [2019 (368) ELT 216 

(S.C.)]. 
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57. We find these issues to be more or less inter-

linked. We observe that Section 17 deals with 

assessment and re-assessment whereas Section 28 

deals with the Recovery of Duties. The Section 17(4) 

of the CA 1962 reads as under:  

Section 17 (4) Where it is found on verification, 

examination or testing of the goods or otherwise 

that the self-assessment is not done correctly, the 

proper officer may, without prejudice to any other 

action which may be taken under this Act, re-assess 

the duty leviable on such goods. 

 

58. The above specific provision of Section 17(4), 

makes it clear that the re-assessment is to be carried 

out without prejudice to any other action, which 

makes it open for the Revenue to invoke Section 28 

to demand the duty under the category of short 

payment / non-payment. Therefore, in the present 

case when the Adjudicating authority has taken upon 

himself to demand the duty on account of re-

classification, since the involved duty demand is 

required to be done at Commissioner’s level only, 

probably he has first held that he is assessing the self-

assessed Bill of Entry as per the classification 

proposed by the Revenue and then he has gone ahead 

and adjudicated the demand under Section 28 while 

passing the order. Since the appellant has been given 

opportunity to make their submissions on all the 

issues concerned and to attend the PH, we do not take 

this to be any kind of error on the part of the Revenue 

to jeopardize the present proceedings. 
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59. While we find force in the appellants’ argument 

that the ITC’s decision of the Supreme Court is equally 

applicable to the Revenue also, we have to observe 

the ground reality also. In the normal course, the 

Appeal is required to be filed within 3 months from the 

date of filing of the self-assessed Bill of Entry. In the 

normal course, two options would be available to the 

Revenue. The first one is to re-assess the self-

assessed Bills of Entry to quantify the demand under 

Section 17 (4) & (5). The second option is to file an 

appeal before the Commissioner (Appeals) under 

Section 128. In case of re-assessment, the same is to 

be done immediately and a speaking order is to be 

issued within 15 days from the date of re-assessment. 

In case of an Appeal, the same is required to be filed 

within 60 days [plus the condonable period of 30 

days]. But if the Revenue gets some information 

about the contravention, in such cases the Revenue’s 

resorting to Section 28 to issue the SCN towards 

recovery of demand, will not have any adverse effect 

on the case. It would be for the noticee to counter that 

no case of suppression has been made out against 

them. Therefore, in the present case, we do not 

subscribe to the appellant’s argument that it was 

necessary for the Revenue to file their Appeal before 

the Commissioner (Appeals). Based on the factual 

details discussed supra, we have already held that no 

case of suppression has been made out against the 

appellants and we have set aside the confirmed 

demand for the extended period on account of time-

bar. 
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60. To summarize: - 

(a) The Certificate of Origin, sent by Indian 

officials for verification to the Bangladesh 

Officials, have been certified by Bangladesh 

officials to be correct towards the contents 

therein. The DRI has no authority to question 

the COOs issued and duly affirmed by 

Bangladesh, as has been consistently held by 

the Tribunals in the cited case laws. On this 

ground, the demands stand set aside. 

 

(b) The Samples collected and tested at the time 

of import by CRCL show more than and less 

than 2% of Erucic Acid. The Revenue cannot 

be selective to choose only a few samples, 

get them tested and apply the result of a few 

consignments for of all the consignments in 

question. Tribunals have held that the results 

of such part sample-testing cannot be used 

for all the consignments in question. Even on 

this ground, the demands stand set aside. 

 

(c) All documents for claiming the Duty 

exemption have been provided by the 

appellants at the time of imports. The goods 

were lab tested by CRCCL and the results 

were reflected in the website even before the 

Out of Charge was issued. No link of the 

appellants has been established by the 

Revenue with the purported non-fulfilment of 

SAFTA conditions in the COOs issued. Hence, 

the confirmed demand for the extended 

period stand set aside. 
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61. The appeals stand allowed, setting aside all the 

demands, interest thereon and penalties imposed. 

The appellants would be eligible for consequential 

relief, if any, as per law. 

(Order pronounced in the open court on 27.04.2026) 
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