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FINAL ORDER NO.75742/2026 

 
DATE OF HEARING  : 18 JUNE 2026 

                 DATE OF DECISION : 18 JUNE 2026      

 

Per Ashok Jindal  : 
 

The appellant is in appeal against the impugned order wherein 

demand of service tax of Rs.26,60,004/- was confirmed under reverse 

charge mechanism along with interest and an equivalent amount of 

penalty was also imposed on the appellant. 

2. The facts of the case are that the appellant is engaged in the 

manufacture of BOPP film flexible plain and metalized, reprocessed 

polypropylene granules, etc. Accordingly, the Appellant obtained Excise 

Registration number AAACX0120HEM013 in the erstwhile regime.  



 

 

 

Service Tax Appeal No.79217  of 2018 

 
 

2 

2.1 The Appellant entered into a contract with M/s. Bruckner 

Machinenbau, GmbH & Co. KG., Germany (“BM”) on 08.12.2007 for the 

following activities: 

(i) Manufacturing and supplying8.2m BOPP Line equipment for the 

Appellant 

(ii) Supervising the installation of the equipment and  

(iii) Execute CHECK UP and START UP of such equipments.   

(iv) Providing spare parts for such BOPP Line.  

The total consideration payable under the contract was 

€11,070,000 [€10,440,000 for BOPP Line equipment,€300,000 

towards spare parts, €300,000 towards supervision and € 30,000 

towards training buyers‟ personnel).  

2.2 It is pertinent to note that as per one of the terms of the contract, 

15% of the total consideration was payable within 8 weeks of signing of 

the contract. 

2.3 On 29.01.2008 and 18.03.2008, the Appellant paid a total 

advance of € 350,000[Rs. 2,15,21,063/-] to BM towards supply of 8.2m 

BOPP line only. Separate consideration was payable for the services of 

erection, commissioning and installation of the equipment.  

2.4 Given the aforementioned transaction, CERA Audit officers 

initiated audit of the records of the Appellant and vide letter dated 

13.01.2009 directed the Appellant to pay an amount of service tax of 

Rs. 8,77,801/- [Rs.2,15,21,063*12.36%*33%] under reverse charge 

mechanism on the amount of advance paid to BM. In response to the 

above, the Appellant furnished a detailed reply dated 10.02.2009, 



 

 

 

Service Tax Appeal No.79217  of 2018 

 
 

3 

stating that since such advance payment was made only towards 

equipment, service tax is not payable thereon.  

2.5 However, after a lapse of 10 months there-from, the Appellant 

was issued the underlying SCN dated 24.11.2009 by invoking the 

extended period of limitation, proposing to demand service tax of 

Rs.26,60,004/-[Rs.2,15,21,063*12.36%] under reverse charge 

mechanism under the category „erection, commissioning or installation‟ 

service, with interest and equivalent penalty. 

2.6 In response thereto, the Appellant filed a detailed reply dated 

07.04.2010 on merits praying to drop the proposed demand. 

2.7 Despite the detailed reply, the underlying OIO dated 28.01.2011 

confirmed the proposed demand of service tax of Rs.26,60,004/- under 

„erection, commissioning and installation service‟ along with interest and 

penalty. 

2.8 Meanwhile, due to the Appellant‟s failure to fulfill the contract 

conditions, the contract was cancelled on 29.03.2011 and the advance 

remitted by the Appellant was refunded by the overseas supplier.  

2.9 Being aggrieved with the Order-in-Original, the Appellant filed an 

appeal, praying to set aside the Order-in-Original. In such appeal, the 

Appellant duly appended the agreement and also submitted that the 

contact has been cancelled and that the overseas supplier has refunded 

the advance of €350,000. 

2.10 Without appreciating any of the Appellant‟s submissions, materials 

and evidences placed on record by the Appellant, the impugned Order 

upheld the demand confirmed under Section 66A of the Finance Act, 

1994 read with Rule 2(1)(d)(iv) of the Service Tax Rules, 1994 inter alia 



 

 

 

Service Tax Appeal No.79217  of 2018 

 
 

4 

holding that the contract was held to be valid as Appellant failed to 

produce any documentary evidence to establish the termination of 

contract.  

2.11 Being aggrieved by the impugned order, the appellant is before 

us. 

3. The ld.Counsel for the appellant submits that the service tax is 

not payable in the instant case  in the absence of any service or 

consideration.  He submits that Section 66A of the Finance Act provides 

for taxability of services received from outside India. It states that 

where any taxable services are received by a person from outside India, 

such service shall be treated as if the recipient themselves provided the 

services in India, and it shall be taxable accordingly. 

3.1 In the instant case, he submits that the Appellant paid an 

advance towards the 8.2m BOPP line and not towards the services. 

Therefore, the question of payment of service tax on such advance does 

not arise at all since such advance can never be apportioned towards 

the consideration for the services to be imported by the Appellant. 

Without prejudice, the contract entered into between the Appellant and 

BM was cancelled due to non-fulfillment of the conditions. Accordingly, 

the advance paid earlier was duly refunded as is evident from the 

letters dated 29.03.2011.  Accordingly, neither any service was 

rendered by BM to the Appellant nor any advance consideration was 

retained by BM. Hence, no service tax can be said to have become 

payable by the Appellant. In the absence of provision of service due to 

cancellation of the contract and return of consideration, the demand of 

service tax has no legs to stand under Section 66A of the Finance Act, 
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1994.  He submits that such fact was duly submitted before the 

Ld.Appellate Authority, who upheld the demand without paying heed to 

such submission.  In this regard, he relies on the following decisions 

wherein it has been held that service tax is not imposable where no 

service was provided due to cancellation of the contract and the 

consideration has been duly returned, since such levy is not backed by 

authority of law: 

(i) Guardian Landmarks LLP v. CCE & ST, Pune II, (2023) 8 

Centax 271 (Tri.-Bom): 

(ii)Credence Property Developers Pvt. Ltd. v. CCE &CGST, Mumbai 

East, 2023 (71) G.S.T.L. 294 (Tri. - Mumbai): 

Therefore, he prays that the demand for service tax is liable to be set 

aside. 

3.2 It is further submitted that the entire demand is not sustainable 

on the ground of revenue neutrality since the service tax if paid by the 

Appellant would be eligible as Cenvat Credit. In this case, service tax 

demand has been upheld on the amount paid to BM under reverse 

charge mechanism. Even if it is assumed without admitting that such 

service tax was payable, then the entire tax paid would be available as 

Cenvatcredit to the Appellant. Hence, the entire demand of service tax 

is clearly revenue neutral. In this regard, he relies on the following 

decisions, wherein it was held that demand of service tax on the import 

of service is a revenue neutral, in such cases, the demand cannot 

sustain:  
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(i) Jet Airways (I) Ltd. v. Commr. of ST, Mumbai, 2016 (44) 

S.T.R. 465 (Tri. - Mumbai) as affirmed in 2017 (7) GSTL J35 

(Supreme Court)[Pg. 16-22 of the Compilation] 

(ii)CCE &Cus., Vadodara v. Narmada Chematur Pharmaceuticals 

Ltd., 2005 (179) E.L.T. 276 (S.C.) 

(iii)CCE &Cus. (Appeals), Ahmedabad v. Narayan Polyplast, 2005 

(179) E.L.T. 20 (S.C.) 

 

Therefore, he prays that the impugned Order be set aside on this 

ground alone. 

4. The ld.A.R. for the Revenue, has supported the impugned order. 

5. Heard both the parties and considered the submissions. 

6. We find that it is a fact on record that although the appellant 

gives advance for receipt of the services, but the said advance was paid 

by the appellant in receipt of the capital goods, which is evident from 

the documents placed on record by the appellant.  For better 

appreciation of facts, the same are extracted below : 
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7. Further, the said contract has been cancelled by the appellant and 

the evidence to that effect is also placed on record, which is extracted 

below : 
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8. In view of the above, as the advance was given by the appellant 

towards procurement of capital goods and not for any service. 

Moreover, the said contract has also been cancelled and the advance 

paid by the appellant, have been refunded by the foreign suppliers. 

9. In view of the above, no transaction has been taken by the 

appellant and the foreign suppliers.  Therefore, no service tax is payable 

by the appellant.   

10. In view of this, we hold that the appellant is not liable to pay any 

service tax  under reverse charge mechanism.  Consequently, no 

penalty is imposable on the appellant. 

11. In view of this, we set aside the impugned order and allow the 

appeal with consequential relief, if any. 

(Operative part of the order was pronounced in the open court) 

  
 

 
(Ashok Jindal) 

                                                        Member (Judicial) 
                 

    
 

(K.Anpazhakan) 
mm                  Member (Technical) 

 


