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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE 
TRIBUNAL 

WEST ZONAL BENCH AT MUMBAI 
COURT NO. II 

 

Appeal No. C/560/2008 & C/192/2009 
 

 

(Arising out of Order-in-Original No. 47/08 CC(I)JCH  dated  
25.04.2008 passed by the Commissioner of Customs (Import), 
Mumbai-II). 

 
 
 

M/s Gera Developments Pvt. Ltd.  
Commissioner of Customs (Import), JNCH, 

Sheva 

Appellant 

 

Vs. 
 

Commissioner of Customs (Import), JNCH, 
Sheva 

M/s Gera Developments Pvt. Ltd.  

Respondent 

 
Appearance: 

Shri V.M. Doiphode, Advocate for Appellant 

 

Ms. P. Vinitha Sekhar, Jt. Commissioner (AR) for Respondent 
 

 
CORAM: 

HON’BLE SHRI RAMESH NAIR, MEMBER (JUDICIAL)  

HON’BLE SHRI RAJU, MEMBER (TECHNICAL)  
 

 

Date of Hearing: 12.03.2018    

 

Date of Decision: 11.05.2018   

 

ORDER NO.  A/86331-86332/2018                                    

 

Per: Ramesh Nair  

   

  The case of the Department is that the assessee imported 

Glazed/Polished Procelain tiles, which attracts Anti-dumping duty. 

However, the anti-dumping duty was exempted under Asia Pacific 

Trade Agreement vide Notification No. 72/2005-Cus dated 



C/560/08 & C/192/09 2

22.7.2005 and Notification No.  73/2003-Cus dated 1.5.2003, on 

the condition that the goods should be manufactured by M/s 

Southern Building Materials and Sanitary Co. Ltd. of Qingyuan City 

and exported by M/s New Zhong Yuan Ceramics Import & Export 

Co. Ltd. of Guangdong, China.  Revenue’s allegation is that on the 

goods imported, the brand name ‘XNY’ was found embossed, and 

some other goods the brand names like “SANREMO’ and 

‘SANDEBO’ have been found embossed on the tiles. On verification 

on the Internet, it was found that these brands belong to M/s XNY 

Ceramic Company Ltd., Shinan Road, Nanzhuang Town, Nanhai 

City, Guangdong, China, who are one of the largest manufacturers 

of tiles in China. On this basis, Revenue concluded that the goods 

were not manufactured by M/s Southern Building Materials and 

Sanitary Co. Ltd.  Therefore, the condition of the exemption 

Notification has been violated, hence, the assessee is liable for 

payment of anti-dumping duty.  

 

2. Shri V.M. Doiphode, learned Counsel appearing on behalf of 

the assessee submits that the department has decided the entire 

case only on the basis of verification carried out on the Internet that 

the brand name under which the goods were imported are belong to 

XNY Ceramics Co. Ltd. However, the Revenue could not establish 

beyond any doubt that the goods were not manufactured by M/s 

Southern Building Materials and Sanitary Co. Ltd. He submits that 

it is an admitted fact on record that the band name owner M/s XNY 

Ceramics Co. Ltd. belonging to the same group where the 

manufacturer M/s Southern Building Materials and Sanitary Co. 

Ltd. belongs. He submits that the assessee placed order with a clear 

condition that the goods to be exported from China should be 
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manufactured by M/s Southern Building Materials and Sanitary 

Co. Ltd. and export should be made by M/s New Zhong Yuan 

Ceramics Import & Export Co. Ltd.  In this regard, the said 

manufacturing company has given a certificate with reference to the 

sale invoice that the goods supplied to M/s Gera Development Pvt. 

Ltd.  was manufactured by them. A similar certificate was also 

issued by exporting company M/s New Zhong Yuan Ceramics 

Import & Export Co. Ltd. of Guangdong. He submits that in all the 

import documents such as Bill of Lading, certificate of origin, it is 

clearly mentioned that the goods supplied were produced by M/s 

Southern Building Materials and Sanitary Co. Ltd. and exported by 

M/s New Zhong Yuan Ceramics Import & Export Co. Ltd. He 

submits that with all these authentic evidences, there is no doubt 

that the goods were manufactured by the specified company i.e. 

M/s Southern Building Materials and Sanitary Co. Ltd. Therefore, 

the brand name affixed on the product alone cannot be an evidence 

that the goods were not manufactured by M/s Southern Building 

Materials and Sanitary Co. Ltd.  He submits that the Revenue has 

heavily relied on the statement of Shri K.N. Alexender, Sr. Manager 

of the assessee to the effect that the assessee has accepted the 

allegation and paid anti-dumping duty, therefore, they cannot 

agitate at this stage.  

 

3. Ms. P. Vinitha Sekhar, learned Joint Commissioner (AR) 

appearing on behalf of the Revenue submits that from the 

verification on internet, it was revealed that brand name under 

which the goods were imported does not belong to M/s Southern 

Building Materials and Sanitary Co. Ltd. Therefore, this is sufficient 

to establish that the said branded goods are not manufactured by 
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M/s Southern Building Materials and Sanitary Co. Ltd. Hence, they 

are not entitled for exemption of anti-dumping duty. The appellant 

admitting the allegation paid the anti-dumping duty and also 

waived the show-cause notice. Therefore, now they cannot raise the 

issue on merit before this Tribunal. She placed the reliance on the 

following judgments: -  

(a) Commissioner of Customs (Import), Mumbai Vs. Asian 

Hotel Ltd. – 2012 (231) ELT 318 (Tri-Kol). 

 

 

4. We have carefully considered the submissions made by both 

sides. Firstly, on going through the statement of Shri K.M. 

Alexender, Sr. Manager of Gera Development Pvt. Ltd., the assessee 

in the present case, we find that Shri Alexender only stated the 

facts. However, he could not confirm that the goods were not 

manufactured by M/s Southern Building Materials and Sanitary 

Co. Ltd. Therefore, from the statement, it cannot be said that the 

assessee has accepted the allegation of the Revenue.  

 

4.1 Now, coming to the issue that whether the goods were 

manufactured by M/s Southern Building Materials and Sanitary 

Co. Ltd., we have perused the various import documents, the same 

are scanned below: -  
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From the above documents, it can be seen that the goods exported 

by M/s New Zhong Yuan Ceramics Import & Export Co. Ltd. were 

manufactured by M/s Southern Building Materials and Sanitary 

Co. Ltd. The Revenue has heavily relied upon the verification of 

internet, from which it can only be known that brand name 

embossed on the goods imported are belonging to XinZhong Yuan 

Ceramics Co. Ltd. i.e. XNY. However, firstly, the Revenue has not 

made any effort to further investigate that the documents issued by 

Chinease authority are correct or otherwise. It is also fact on record 
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that even on the basis of internet, though the brand name belong to 

a different company i.e. XinZhong Yuan Ceramics Co. Ltd., but the 

said company also belong to the same group where M/s Southern 

Building Materials and Sanitary Co. Ltd. belongs. Without any 

detailed investigation, merely on assumption basis, the Revenue 

came to the conclusion that the goods were not manufactured by 

M/s Southern Building Materials and Sanitary Co. Ltd. Here, it is 

not material that who is the brand owner, but the important factor 

is that irrespective of brand owned by any person, the goods should 

be manufactured by M/s Southern Building Materials and Sanitary 

Co. Ltd., which is not disputed, in our view as per the documentary 

evidence. The Department could not bring anything on record 

except the internet verification without any corroboration that the 

goods have not been manufactured by M/s Southern Building 

Materials and Sanitary Co. Ltd. Therefore, there is no substance in 

the allegation of the Revenue.  

 

5. Accordingly, the confiscation and consequential redemption 

fine of Rs.17 lakhs and penalty of Rs.5 lakhs against the assessee 

are set aside in respect of Appeal No. C/560/2008 filed by the 

assessee, on our findings given hereinabove. The Order-in-Original 

impugned in the Revenue’s appeal is upheld and the Revenue’s 

appeal is dismissed. Assessee’s appeal is allowed with 

consequential relief, if any, in accordance with law.      

      

(Pronounced in Court on 11.05.2018)  

 

           (Raju)         (Ramesh Nair) 
Member (Technical)              Member (Judicial) 
 
Sinha 


