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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE
TRIBUNAL
WEST ZONAL BENCH AT MUMBAI
COURT NO. II

Appeal No. C/560/2008 & C/192/2009
(Arising out of Order-in-Original No. 47/08 CC()JJCH dated

25.04.2008 passed by the Commissioner of Customs (Import),
Mumbai-II).

M/s Gera Developments Pvt. Ltd. Appellant
Commissioner of Customs (Import), JNCH,
Sheva

Vs.

Commissioner of Customs (Import), JNCH, Respondent
Sheva
M/s Gera Developments Pvt. Ltd.

Appearance:

Shri V.M. Doiphode, Advocate for Appellant

Ms. P. Vinitha Sekhar, Jt. Commissioner (AR) for Respondent

CORAM:

HON’BLE SHRI RAMESH NAIR, MEMBER (JUDICIAL)
HON’BLE SHRI RAJU, MEMBER (TECHNICAL)

Date of Hearing: 12.03.2018

Date of Decision: 11.05.2018

ORDER NO. A/86331-86332/2018

Per: Ramesh Nair

The case of the Department is that the assessee imported
Glazed /Polished Procelain tiles, which attracts Anti-dumping duty.
However, the anti-dumping duty was exempted under Asia Pacific

Trade Agreement vide Notification No. 72/2005-Cus dated
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22.7.2005 and Notification No. 73/2003-Cus dated 1.5.2003, on
the condition that the goods should be manufactured by M/s
Southern Building Materials and Sanitary Co. Ltd. of Qingyuan City
and exported by M/s New Zhong Yuan Ceramics Import & Export
Co. Ltd. of Guangdong, China. Revenue’s allegation is that on the
goods imported, the brand name XNY’ was found embossed, and
some other goods the brand names like “SANREMO’ and
‘SANDEBO’ have been found embossed on the tiles. On verification
on the Internet, it was found that these brands belong to M/s XNY
Ceramic Company Ltd., Shinan Road, Nanzhuang Town, Nanhai
City, Guangdong, China, who are one of the largest manufacturers
of tiles in China. On this basis, Revenue concluded that the goods
were not manufactured by M/s Southern Building Materials and
Sanitary Co. Ltd. Therefore, the condition of the exemption
Notification has been violated, hence, the assessee is liable for

payment of anti-dumping duty.

2. Shri V.M. Doiphode, learned Counsel appearing on behalf of
the assessee submits that the department has decided the entire
case only on the basis of verification carried out on the Internet that
the brand name under which the goods were imported are belong to
XNY Ceramics Co. Ltd. However, the Revenue could not establish
beyond any doubt that the goods were not manufactured by M/s
Southern Building Materials and Sanitary Co. Ltd. He submits that
it is an admitted fact on record that the band name owner M/s XNY
Ceramics Co. Ltd. belonging to the same group where the
manufacturer M/s Southern Building Materials and Sanitary Co.
Ltd. belongs. He submits that the assessee placed order with a clear

condition that the goods to be exported from China should be
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manufactured by M/s Southern Building Materials and Sanitary
Co. Ltd. and export should be made by M/s New Zhong Yuan
Ceramics Import & Export Co. Ltd. In this regard, the said
manufacturing company has given a certificate with reference to the
sale invoice that the goods supplied to M/s Gera Development Pvt.
Ltd. was manufactured by them. A similar certificate was also
issued by exporting company M/s New Zhong Yuan Ceramics
Import & Export Co. Ltd. of Guangdong. He submits that in all the
import documents such as Bill of Lading, certificate of origin, it is
clearly mentioned that the goods supplied were produced by M/s
Southern Building Materials and Sanitary Co. Ltd. and exported by
M/s New Zhong Yuan Ceramics Import & Export Co. Ltd. He
submits that with all these authentic evidences, there is no doubt
that the goods were manufactured by the specified company i.e.
M/s Southern Building Materials and Sanitary Co. Ltd. Therefore,
the brand name affixed on the product alone cannot be an evidence
that the goods were not manufactured by M/s Southern Building
Materials and Sanitary Co. Ltd. He submits that the Revenue has
heavily relied on the statement of Shri K.N. Alexender, Sr. Manager
of the assessee to the effect that the assessee has accepted the
allegation and paid anti-dumping duty, therefore, they cannot

agitate at this stage.

3. Ms. P. Vinitha Sekhar, learned Joint Commissioner (AR)
appearing on behalf of the Revenue submits that from the
verification on internet, it was revealed that brand name under
which the goods were imported does not belong to M/s Southern
Building Materials and Sanitary Co. Ltd. Therefore, this is sufficient

to establish that the said branded goods are not manufactured by
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M/s Southern Building Materials and Sanitary Co. Ltd. Hence, they
are not entitled for exemption of anti-dumping duty. The appellant
admitting the allegation paid the anti-dumping duty and also
waived the show-cause notice. Therefore, now they cannot raise the
issue on merit before this Tribunal. She placed the reliance on the
following judgments: -

(a) Commissioner of Customs (Import), Mumbai Vs. Asian
Hotel Ltd. — 2012 (231) ELT 318 (Tri-Kol).

4. We have carefully considered the submissions made by both
sides. Firstly, on going through the statement of Shri K.M.
Alexender, Sr. Manager of Gera Development Pvt. Ltd., the assessee
in the present case, we find that Shri Alexender only stated the
facts. However, he could not confirm that the goods were not
manufactured by M/s Southern Building Materials and Sanitary
Co. Ltd. Therefore, from the statement, it cannot be said that the

assessee has accepted the allegation of the Revenue.

4.1 Now, coming to the issue that whether the goods were
manufactured by M/s Southern Building Materials and Sanitary
Co. Ltd., we have perused the various import documents, the same

are scanned below: -
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EmE A EMIHEAER A A @
s SOUTHERN BUILDING MATERIALS AND SANITARY CO.LTD OF QINGYUAN CITY

ikl R AT RS H AR R KR TN
Add: Yuantan Twon Qingcheng District,Qingyuan City,Guangdong China
Tel: 0086-757-85387827 Fax: 0086-757-85387833

TO WHOMSOEVER IT MAY CONCERN

We, M/s. Southern Building Materials & Sanitary Co. Ltd., China, hereby confirm ;
that all materials supplied to M/s Gera Developments Pvt, Ltd,, Pune, India,
against the below mentioned Invoice & BIL nos. have been manufactured by our
company. The details of the supply — container wise - are attached and vetled
herewith as per Annexure 1 & Annexure 2,

(a) NZY lnvoice no: ADBO1-01238 dated 93¢ january 2008 and shipped against Wan
Hai Line B/L no: 0258007025

{by NZY Invoice no: 0801-0207 dated 5" Fabruary 2008 and shipped against Wan
Hai Line BIL ne: 0258015328

The brand names SANREMO, SANDEBO, XINNAYUE {aiso known as XNY), and NEW ZHOMG
YUAN mentioned in the packing listz belong to our comzany.

in view of the exigency of the material by our client, we were constrained ta supply some of the
file without having any embossing on the material. During the period of manufscluring. there was
also & problem in mould 2nd due 1o sich operational breakdowns, (he embossing during thal
period did nat happen.

Also, because of a quick dispalch the packing of liiz was done in white boxes and nol in fhe
siandard company box, because they were nat readily available. Nevertheiess, i iz harety
confirmed thal ali thess tles were manufaclured by Southern Building M aterials ﬂ.’ﬂ;ﬁia Oe.
{1d.. China only 2nd the same had been suitably mentionied in tha form 'A'_,-fa_ Touinty o Orft
Cerlificate as per Asia Pacific Trade Agreement. .
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NEW ZHONG YUAN CERAMICS IMPORT&EXPORT CO,, LTD. OF GUANGDONG
Add:Zhongyuan building, Shinan Road, Manzhuang, Chancheng District of Foshan City Guangdong China,

Tel: 0086 757 5383503 5387425 Fax: 008G 757 5387881

TO WHOMSOEVEF IT MAY CONCERN

Wa, Mis. New Zhong Yuan Ceramic Import & Export Ca, Ltd., China, heraby
canfirm that all materials supplied to Mfs Gera Devalopments Put. Ltd., Puna,
India, against the below mentic - ad invoice & Bil nos. have bean manufactured
by Mis Southern Building Mate-als & Sanitary Co. Ltd. The details of the supply
are altached and velted herewi'- as per Annexure 1 & Annexure 2.

(2] NZY Invoice no: ATBOT-01 1B dated 23™ January 2008 and shippad agsinst Wan
Hai Line BIL no 0258007075

(B} NZY Invoice no- 0B31-0207 -iated 5" February 2008 and shipped against Wan
Hai Ling B/l no: 0250015325

The biand names SANSEMO. CA

AINNATYUE (Alse known as KNY') & NEW ZHONG

YUAN manticned in the naskisg ligts Lot 2wby Kils Southern Suiding Materiais & Saniiary

Coultd

e

The export of ihz tigs against the shove red Invoice & BIL nos. and the carresponding =
declarations are in conform ity with tha = “agific Trade Agresment (Form A} L/

A rdnn
We also harely canfinm that the iRdormat ven in the Form & far the cur}éig_m_‘hé’ms

i Wn'-ri T i e -‘%_'_(‘fﬁ |1‘J g
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ORIGINAL

1. Goods consigned from 3 Refarence No. ()/
{Exporter’s business name, address, country) BOSIA0SITRETO LT %
AR ZHONG YUAN CFRAMTCS TMRORT & RXPORT 4 i

0., LTD. OF GLIANGDOMS

THONGTUAN BUILDING, SHINAN CERTIFICATE OF ORIGIN
ROAD, HANZHUANG, CHAMCHENG DISTRICT OF Asia-Pacific Trade Agreement
FOSHAN CITY, CHINA : (Combined Declaration and Certificate)
.Issuedin The Paople’s Republic of China .
e {Country)

2. Goods consignad o R T 3. For Official use
(Consignes ‘s name, address, couniry) 4 ¥
CERA DEVELOPMENTS PVT L1D
200 GERA FLAZA, BOAT CLUB ROAD, PIME
411001, MAHARASHTRA, INDTA

4. Means of transport and route

O FEB. 07,2008 FROM SHEKOU CHINA TO : e
MHAVA SHEVA, INDIA BY SEA i

5. Tariff 6. Marks and 7.Number and kind of packages/description of goods . [8.0rgin | 9.Gross weight | 10.Number and ‘
item number of . criterion | or olver quantity | datg of invoices 1
number Packages (see notes|
Joverieaf)
69.07  NK FIVE THOUSAMD FOUR HNDRED AMD STX - R 2TOR00KGS 0801-0207
(5406) CTMS OF POLISHED Pm TILES G . FEB. 05,2008
GMLY ;

FHk EEE 53 fhE bkk b
HAVING BEEN AUTHORISED TH ACCORDANCE
WITH THE CUSTOM TARIFF, DETERMIMATION OF
ORIGIN OF GOODS UNDER ASIA PACIFIC TRADE
IAGREEMENT, FLLES 2006, THE LNDERSIGIED
ICERTIFIES THAT THE GOODS DESCRIBED IN
IS INVOICE (CERTIFICATE) HAVE BEEM
¥ PRODUCED/MAMUFACTURED WITHIN THE
'TTORY PEOPLE’ S REPUBLIC OF CHINA

H WE HEREBY CERTIFY THAT THE COODS ARE
PRODUCED BY M/S SOUTHERN BUTLOING ;

[TERIALS AND' SANITARY CO.LTD. § 2
DF QINGIUAM CITY AMD EXPORTED BY W/S
- NEW ZHONG YUAN CERAMICS INPORT AND
EXPORT CO. LTO. OF GLANGDONG

11.Declaration by the exporier 12, Certificate

The urdersigned hereby daclares that the abave detalls and statements | 1t is hersby cerlified on the basis of control carried oul, that the
are cormsct that &ll the goods were produced in

g|m requirements specified for these
,ﬁ“wade Rgﬁeempnl for goods exparted to

[ampor‘lng Oounlryl j'g i

FOSHAM, FEB. 05, 2008
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1. Goods consigned from o
(Exporier's business name, address, country)

NER ZHONG YTIAN CERANTCS TMEORT AMD EXPORT
CO.,LTD. OF i

(Consignee s name, address, countryy
GERA DEVELOPMENTS PVT.LTD
200 GERA PLAZ, BOAT CLLE oD,

FLvE 1[1001,51%&&&11&&,11‘0]&

* —
. Means of transport and route

CHARTER. JAN. 23,2008 FROM SHEKOU, GHINA 1o
MHAA SHEVA, OTA BY SEA g

G..AZEDPORQEI.MN]'D.,ES g
NINE THOUSAND FIFTY NDE (2059) cMg
LY i

mmmmmﬁt .

ACTIRED FITHIN THE
REPLELIC F

‘EFEBYCE?TIFYUHTHM%

ODUCED BY W/S SOUTHERN BUTLDY]
-

TERRITORY FEoRLE'S

The undersignad hereby declares Mat the abiove details and statamanis

are curect, that all the goods were produced in
e 'E-—L""_.

i<
ang Jj‘rﬁ fhe:

1 Iequirements spacified for these

AT 1

gocds'iﬁv._{l‘;e{
s

reement for goods axporiad to

Ml/%)i“% .......

irag ]

93 - Pac

(Impoting Count
FOSHAN, e 23, 2008

Reference No.

3.For Official use

T.Number and kind ofpadcages.'desaipllon of goods

SN v = =
11.Declaration by tha exponer i

12. Certificate

BO844060028701 17

L

CERTIFICATE OF ORIGIN.
Asla-Pacific Trade Agreement
(Combined Declaration and Certificate)

lssuedin _ The People’s Republic of China ;

(Couniry)

9.Gross welght | 10.Mumber ang *
(criterion or ather quanlity “date of invoices
(322 noles

25811268 ADBOL-01238
G.W. JMNL 23,2
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1 ConTocnes .
Conse A% il

F i

7
i Gera Developments Pvt. Ltd. é.‘.‘
' : :
i ) 200, Gera Plaza, Boal Club Road Pune 411001 aora
PURCHASE ORDER
v e, PURCHASE ORDER No: PO/GDPL/3772 :
M/s. Winzone International Lid. 1SSUE ""m_"f"‘_f"‘_’l e : I
BUllr:ing 109 Argyl Streel. Mangko, KOWLLION ' Requisition No :FUGDWGS
HONG KONG HOHK
“ROMISED SHIP DATE : As Per Schedule
Aftention: M.Ik RICKY e
Port :- SHEKOU - NHAVASHEVA
1. Prices ore FOB Shekou. Prepay all shipping. linlond Transporlation and Inswance Charges &-add fo Ihe—lwo»ce
2. ve fo be manuloclured by Soulhem Building Malesdals and Scnllury Co.. Uid, Quingyan Cily
3. Your charges farsupems-on o] o-ordinalion wi 0 w/ExpoiT Authoriiies and ather

‘ncidental expenses will be exlra. However these charges will nol exceed 6% of FOB cost
4. You will arange lor lransfer of FOB value to "New Thong Yuon Import & Export Co;, Lid" of Gucngdong

5. Youwill arronge lor shipmant from * New‘lhqng Yuan Impor! & Expor! Co., Lid* oqumgdang alongwith
necessaty documents

Payment Terms: 30% Advance.
Balonce upan receiving BL Copy

Sh!p Ing Terms: CIF Nhavashevs
Ship Via: Road:ship
ongin: CHINA

Blil To: GERA DEVELOPMENTS PVT. LTD

Ship and Consign To: SKY YILLAS/ODC Ref. Mo Purchgse Reguisition No. |
200, Gara Plaza, Brat Club Road, Pune-4110i4 ‘Conlact Buyer priorio shipmenl.
Altention; ASHRAF KHAN

SELLER'S ACCEPTANGE,

ﬁgnuture‘k A &{tﬁx Al

By: K N Alexander . 5r, Pirchase &-ConfractManager
Telephone:020- 56282704 / 56282509
Fax: 020 ’2,66953,3‘2

Sionature: 7 3 Signalure: °
~1Appraved By: LN, Subh:u , |Mame:
VP - Purchose & Conlracis |
; Quantw
¥No | D Size (MM) Unit in,‘ i Sol,e (uss) Am sunt |
Polithed Porcek.ﬂn Ties 7 FOB::She tou-Chinc
T{FK-6008 _ |e00x800mm|  sam | 10379sal. - -sz;al $11.06605°
TOTAL AMOUNT EXCLUDING FREIG 4T, INSURAMNCE, COORDIHA‘NON &OTHER‘. g
CHARGES $U1,084.05 |

Eurds S E’O_I.L.__B_E]_G;ji‘( ONE IﬂQUSAND SIE}I FOUR &mﬁ CENTS FI FIVg ONLY
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Gera Developments Pvt. Ltd. ‘fq
200, Gera Plaza, Boat Club’ Road Pune 411001 Gsﬁ'a

—

PURCHASE DRDER
10, [ruRGHASE ORDER No: POjGDPL 3783
M/s: I‘ancne International Lid. SIE EaTTee 1SSUE DATE! 13/11/07 <
Buliding.: 109 Argyl Siréel. Manerkg, KOWLLION ; . Requisition Nn_': PR/IGDPL/D284

HONG KONG-HOHE

Allention: Mr, RICKY

'iFIIOM!sED SHIP DATE : As Per Schedule

Port ;- SHEKOU - NHAVASHEVA

1. Prices ore FOR Shekaw, Frepoy oll shipping, Infand Transpodalion ond Insushes Charges & add o he invoice
( + {2 Tes have lo be mohglaciued by Southen Buiding Moterials and Sonilary Co. Lid, Quingyon City

3. Your chorges Tor supervision of looding, eo-oudiantion wiih Shipping company/Exporl Authorities and other
incidaniaol axfenses will be exlra, However hese charges will nat exceed 4% of FO8 cos)
A Youwill Grrange for franster of FOB value fo “New. Ihong Yuan iinpod & Exgort Co., Lid” of Guongdong
5. You will airangs lor shipmen! fiam New Zheng Yuon Imporl & Exporl Co.. Ld® of Guangdong G_fﬂnd\“;]fh
necessary documents iy

e

PaymentTers: 0% Advonce. © Shipping Terms: CIF Mhavasheva
Balance upor receiving BL Copy Ship Via: Road-ship
: Qrigin: - CHIMNA
Bill To: GERA DEVELOPMENTS PVT. LTD
Ship and Consign To: SK¥ VILLAS/DDC Ref. No.: Purchase Requisifion #o.
200. Ger= Plaza, Boat Glub Road, Pune-411014 y Conlact buyer prior o shipment.
Altention: ASHEAF YHAN
e ; ‘.II . SELLERS T [
A (SELUER B tequred (D uckniwindge fooertance of i
Signature: (oL e e Furchase Qider by iefeming o copy of fhis pofe signac by o
8y: Kedar Gokhale -Sr. Purchase Manager e uﬂhmirdlef‘r::anzalwe ‘flhm by “ce:::t s
| T : T farler. The oulboized e et ceply and
L[] e.plmr.m.*‘?i U20- 56287704 [ 56282509 agiees fo fumsh he Gocsdas a it
: Fox: 91020 - 26695332 ccerdanes wik oy (e &R s o
This Prechose Oveter, / 5
Signaie SRR L Signotue 7 PG %orey
Approved By: L N Subhgzamn Mame:
VP - Puichase & Conhacls
Quantity
Sr.No Descriplion Specs saM | PCS | Rafe (U53) Amount
Glozad Pareeloin Ties FOB, Shekou-Ching
1| H65722-Ha 165 % 165 mm 14103 $39.50 $5.391.29
2[H16712-Y5 2 75x 165 mm 757.54 §47.68 $12.279.5]
3|H33R22°KD SO0 % 600 mim 4553.28 3634 $28.867.80

From the above documents, it can be seen that the goods exported
by M/s New Zhong Yuan Ceramics Import & Export Co. Ltd. were
manufactured by M/s Southern Building Materials and Sanitary
Co. Ltd. The Revenue has heavily relied upon the verification of
internet, from which it can only be known that brand name
embossed on the goods imported are belonging to XinZhong Yuan
Ceramics Co. Ltd. i.e. XNY. However, firstly, the Revenue has not
made any effort to further investigate that the documents issued by

Chinease authority are correct or otherwise. It is also fact on record
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that even on the basis of internet, though the brand name belong to
a different company i.e. XinZhong Yuan Ceramics Co. Ltd., but the
said company also belong to the same group where M/s Southern
Building Materials and Sanitary Co. Ltd. belongs. Without any
detailed investigation, merely on assumption basis, the Revenue
came to the conclusion that the goods were not manufactured by
M/s Southern Building Materials and Sanitary Co. Ltd. Here, it is
not material that who is the brand owner, but the important factor
is that irrespective of brand owned by any person, the goods should
be manufactured by M/s Southern Building Materials and Sanitary
Co. Ltd., which is not disputed, in our view as per the documentary
evidence. The Department could not bring anything on record
except the internet verification without any corroboration that the
goods have not been manufactured by M/s Southern Building
Materials and Sanitary Co. Ltd. Therefore, there is no substance in

the allegation of the Revenue.

S. Accordingly, the confiscation and consequential redemption
fine of Rs.17 lakhs and penalty of Rs.5 lakhs against the assessee
are set aside in respect of Appeal No. C/560/2008 filed by the
assessee, on our findings given hereinabove. The Order-in-Original
impugned in the Revenue’s appeal is upheld and the Revenue’s
appeal is dismissed. Assessee’s appeal is allowed with

consequential relief, if any, in accordance with law.

(Pronounced in Court on 11.05.2018)

(Raju) (Ramesh Nair)
Member (Technical) Member (Judicial)

Sinha



