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The fact of the case is that the appellant filed VCES declaration, the
same was proposed to be rejected on the ground that vide letter dt.
28.08.2012 addressed to M/s. Marvel Reality inquiry was initiated
against all the appellants. Therefore the case does not fall under the
VCES Scheme as per Section 106 (2) of Finance Act, 2013. Accordingly,
the adjudication order was passed whereby the adjudicating authority
dropped all the proceedings initiated under notice dt. 28.1.2014 and

accepted the VCES declaration. Being aggrieved by the said order the
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Revenue filed appeals before the Commissioner (Appeals), who set aside
the aforesaid order and allowed the appeal of the Revenue therefore the

appellants are before us.

2. Shri Gajendra Jain, Ld. Counsel appearing on behalf of the
appellant at the outset submits that as per the name of the appellants, it
can be seen that none of the appellant is M/s. Marvel Realtors. All the
appellants are different entities therefore letter issued to M/s. Marvel
Realtors cannot be construed as inquiry initiated against the appellants,
on this ground itself the order of the Commissioner (Appeals) is not
sustainable. @ He further submits that the inquiry against all the
appellants and other companies were going on. The Board also clarified
thatwhere the inquiry is of general nature and not specific to a particular
case of the particular company, the inquiry cannot be said to be an
inquiry which is specified under Section 106 of the Scheme. In this

regard he placed reliance on the following judgments:

(i) Narasimha Mills Puvt. Ltd. Vs. Commr. Of C. Ex. (Appeals), Combatore
2015 (39) S.T.R. 795 (Mad.)

(i)  Barnala Builders & Property Consultants Vs. Dy. C.C.E. & S.T., Dera
Bassi 2014 (35) STR 65 (P & H)

(iii) Siddhit Vinayaka Enterprises Put. Ltd. Vs.CST 2016-TIOL-1325-

CESTAT-DEL

(iv) Abhi Engineering Corporation Vs. CCE 2015-TIOL-2197-CESTAT-
MUM

(v) L V Construction & Company Vs. CC. CE & ST 2016-TIOL-159-
CESTAT-MUM

(vi) ShriB. R. Ajit Vs. CC, CE & ST 2015-TIOL-1905-CESTAT-BANG.

3. Shri M.K. Sarangi, Ld. Jt. Commissioner (A.R.) appearing on behalf
of the Revenue reiterates the findings of the impugned order. He submits

that though the letter dt. 28.8.2012 was addressed to M/s. Marvel
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Realtors which is a group company, the same was acknowledged by the
appellant and reply was also filed. Therefore even if the name was
wrongly mentioned the finding regarding the inquiry was acknowledged
by the appellant therefore the inquiry was initiated against the appellant

and the same was pending before 1.3.2013.

4. We have carefully considered the submissions made by both the
sides. We find that the limited issue to be decided is that the letter dt.
28.8.2012 issued to M/s. Marvel Realtors can be considered as initiation
of the inquiry contemplated under Section 106 of the Act. We find that
all the appellants are private limited company and partnership firm in
different names. Therefore the letter addressed to the M/s. Marvel
Realtors cannot be considered as service of this letter to all the
appellants. Even though the letter was issued, on this technical lapse on
the part of the Revenue it cannot be said that the inquiry contemplated
under Section160(2) of the Finance Act was initiated. Secondly this
Tribunal in the case of M/s. L.V. Construction & Company relying on the
Board Circular No.170/5/2013-ST dt. 08.08.2013 held that where the
information is sought of roving nature even though communication
regarding information quoted Section 14 of the Act. The provisions of
Section 106(2)(a) shall not attract. The finding of the said order is

reproduced below:

“5. I have carefully considered the submissions made by both sides.

6. The fact of the case is not under dispute that against both the
appellants the DGCEI issued letter dated 17/1/2013 and 19/2/2013
asking for some information and documents related to their taxable
activity. In the said letter it was mentioned that information is called for
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under Section 14 of the Central Excise Act, 1944, the said letters are
reproduce below:
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It can be seen that same inquiry was made from various assesses of

roving nature.

The Board circular No. 170/5/2013-ST dated 8/8/2013

and No. 174/9/2013-ST dated 25/11/2013 clarified the same issue as

under :
S Issues Clarification
No.

1 Whether.the. Attention is invited to clarification issued at S. No. 4
commL.mlcatlons, of the circular No. 169/4/2013-ST, dated 13.5.2013,
wherein as regards the scope of section 106 (2) (a) of the
department has
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sought Finance Act, 2013, wherein it has been clarified that
information of the provision of section 106 (2)(a)(iii) shall be

roving nature attracted only in such cases where accounts,

from potential documents or other evidence are requisitioned by the
taxpayer authorized officer from the declarant under the
regarding their authority of a statutory provision.

business

activities

A communication of the nature as mentioned in the
previous column would not attract the provision of
section 106 (2)(a) even though the authority of section
14 of the Central Excise Act may have been quoted
therein.

without seeking
any documents
from such
person or calling
for his presence,
while quoting
the authority of
section 14 of the
Central Excise
Act, 1944,
would attract
the provision of
section 106 (2)
(a)?

The Board circular No. 174/9/2013-ST dated 25/11/2013

3 Whether benefit of VCES would be available The designated authority/

in cases where documents like balance Commissioner concerned
sheet, profit and loss account etc. are called may take a view on merit,
for by department in the inquiries of roving taking into account the
nature, while quoting authority of section 14  facts and circumstances of
of the Central Excise Act in a routine each case as to whether
manner. the inquiry is of roving

nature or whether the
provisions of section 106
(2) are attracted in such
cases.

From the above clarification, it is clear that if the information is sought of
roving nature even though communication regarding seeking information
quoted Section 14 which shall not attract provisions of Section 106(2)(a).
The cases of the appellants are squarely covered under the above
clarification. It is settle position by the Hon’ble Courts in the various
judgment with Board Circular binding on the departmental officers.

(i) Ranadey Micronutrients Vs. Collector[1996(87) ELT 19(S.C.)]

(i) Commissioner of C. Ex. Bhavnagar Vs. Ultratech Cement Put.

Ltd[2014(302) ELT 334(Guj)]
(iii)  Union of India Vs. Arviva Industries Ltd. [2007(209) ELT 5(S.C.)]
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In view of the above judgments, The Ld. Adjudicating authority should
have accepted the declaration filed by the appellants. As regard the
judgments of Sadguru Construction Co & I1(supra) relied upon by the
Revenue, on going through the said judgment I find that in the said
judgment issue before the Hon’ble High Court is correct declaration of tax
dues whereas in the present case, the issue is different and therefore the
judgments is not applicable in the fact of the present case. In view of the
above discussion, I am of the considered view that in light of Board
instruction, inquiry initiated by the DGCEI in form of letter dated
19/2/2013 cannot be considered as the inquiry prescribed under Section
106(2)(a) of Finance Act, 2013. Therefore the impugned orders rejecting
the declaration of the appellant are not sustainable. The impugned orders
are set aside and appeals are allowed.”

In the facts of the present case also the information sought is of roving
nature for the reason that the similar information was asked from more
than one assessee and the same is not specific in relation to any
particular assessee. Therefore the facts of the present case is identical
facts of the above decision. Considering both the aspect that first there
is no service of any inquiry letter to the appellants, secondly the
information sought for by the department is of roving nature, the VCES
declaration filed by the appellant is acceptable and the impugned order is
correct and legal. As per our discussion made hereinabove, we set aside

the impugned order and allow the appeals.

(Pronounced in court on 17/05/2018)

(C.J.Mathew) (Ramesh Nair)
Member (Technical) Member (Judicial)

SM.



