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dated 30.03.2009 passed by the Commissioner of
Central Excise (A), Pune l)
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1. Whether Press Reporters may be allowed to see No
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Per: Raju

This appeal has been filed by Alpha Foam Pvt. Ltd.
The facts of the case are that four show-cause notices were
issued to the appellant from December 1997 to November
1999 which were adjudicated by two order-in-original dated
05.07.1999 and 08.01.2000. The matter travelled to
Commissioner (Appeals) disposed here vide two different
Order-in-Appeal dated 31.12.2002 and 9.02.2003. Tribunal
vide order dated 13.07.2005 remanded the matter to retest
the product in question and furnished the appellant a copy
of the report. However, it was noticed that the production
of the said goods had stopped five years before the said
order of Tribunal. The matter was adjudicated again by the
order-in-original dated 18.01.2006. The matter reached the
Commissioner (Appeals), who remanded the matter back
with direction to consider all the facts and circumstances to
verify the chemical structure and chemical process and
product in dispute. The matter was decided on 31.01.2007
however, vide Order-in-Appeal dated 20.10.2007 the matter
was remanded to obtain final view of the Dy. Chemist and
after report of Dy. Chemist the matter should be again
decided. The matter was once again decided by order
dated 27.10.2008 which was confirmed by Order-in-Appeal
dated 30.05.2009. Aggrieved by the said order, the
appellant are before the Tribunal. The dispute related to
classification of P-100. The revenue wanted to classify the

product under 3824 whereas the appellant had sought
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classification under heading 3823. The impugned order
classifies the product under heading 3824 and aggrieved by

the said order, the appellants are before the Tribunal.

2. Ld. Counsel for the appellant argued that the Industrial
mono carboxylic fatty acids, acid oils from refining and
industrial fatty alcohols were three separate types of goods
which were covered by the said Chapter Heading. He
argued that the Commissioner (A) seriously erred in relying
upon the HSN description, and did not appreciate the fact
that the Tariff heading 3824 of Central Excise Tariff Act,
1985 was not aligned fully with HSN during the raid period.
He argued that his failure to appreciate the matter has
vitiated the impugned order, which deserves to be quashed

and set aside on this ground alone.

3. He further argued that the Dy. Chief Chemist report
was submitted in 1997 but the same was given to the
appellant in the year 2007. In these circumstances, the
said report cannot be relied. He further argued that the
said report is not final and had directed that additional
material should be submitted to the chemist for further
analysis. No further samples were submitted to Dy. Chief
Chemist due to stoppage of production and the said report
gets vitiated and cannot be relied as evidence. He further
argued that at the material time, similar products were
produced by the other manufacturers and were being

classified in identical manner the appellant sought
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classification. He further argued that the product P-100 is
an industrial fatty alcohol manufactured by 20 Hydrosterile
Acid derived from castor oil. He argued that the said
product was based on 12 Hydroxy Steric Acid where the
carboxyl group is blocked by reaction with Diethyl Ethanol
Amine, which is then neutralised with an organic acid like
Dimethyl Sulphate and brought back to neutral PH. He
further argued that the alcohol group present in the fatty
chain still prevails and therefore the said product is an
industrial fatty alcohol. He further argued that in these

circumstances, penalty should not have been imposed.

4. Ld. AR relies on the impugned order.

5. We have gone through rival submissions. A perusal of
the test report shows that the test report is classified by a

note which reads as follows:-
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6. The impugned order clearly recognises that the test
report is not final. However, he continues to rely on the
said report. He has relied on the fact that the original
adjudicating authority has evaluated the product in terms of
the technical literature available. We find that the office of
the chemical laboratory is not sure of exact classification
and has raised some doubts about classification, it is not
open to original adjudicating authority to decide the issue
suo motu without going back with the said clarification to
the office of the chemical examiner. The Commissioner
(Appeals) has in his order observed that the technical basis
of the Dy. Chief chemist is quite clear whereas the report
itself shows that the office of chemical examiner is not clear
about the classification and needs further clarification
before arriving at final decision. It is seen that the onus of
establishing the change of classification is on revenue and
from the records it is apparent that revenue has been
unable to produce sufficient evidence to substantiate the

claim.

7. In these circumstances, we are unable to uphold the

impugned order. Consequently, the appeal is allowed.

(Pronounced in Court on 08.06.2018)

(Ramesh Nair) (Raju)
Member (Judicial) Member (Technical)
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