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1. Heard both sides and perused the records.  

 
2. Service tax demand under the taxable category of Business 

Auxiliary Service  is the subject matter of the present dispute.  The 

department contended that during the disputed period, the appellant 

did not pay service tax in respect of such taxable service provided by 

it.  On the other hand,  the appellant submitted that the gross value 

received by the appellant is inclusive of service tax and thus,  the 

appellant was not liable to pay service tax on the  entire gross value 

received from its clients.  However, contrary to both the stand of 

Revenue as well as the appellant, the learned Commissioner (Appeals) 

has dismissed the appeal filed by the appellant on the ground that the 
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matter  arising out of the present case has already been referred to 

Settlement Commission.  

 

3. The appellant has assailed the impugned order  on the ground 

that proceedings initiated  earlier by  separate show-cause notice was 

the subject matter of dispute before the Settlement Commission and 

with regard to the present show-cause notice,  the matter has not 

been referred to Settlement Commission.  Considering the fact that 

the grounds urged by the appellant have not been considered by the 

learned Commissioner (Appeals) and based on entirely different set of 

facts, the appeal was rejected by him, I am of the view that  ends of 

justice will be met,  if the matter is  remanded to the Commissioner 

(Appeals) for a fresh decision on merits.  

 

4. Therefore, after setting aside the impugned order, I remand the 

matter back to the Commissioner (Appeals) for proper appreciation of 

the facts of the case and for a detailed order on the  issue involved in 

the appeal.   Needless to say, that opportunity of personal hearing 

should be granted to the appellant before  deciding the issue afresh.  

 

5.  In the result, the appeal is allowed by way of remand. 

  

(Pronounced and dictated in court) 

 
                 (S K Mohanty)             

               Member (Judicial) 
 

PJ  
 
 
 


