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ORDER No. A/87778/2018 
 
 
Per:  Sanjiv Srivastava 
 

This appeal is directed against the Order in Appeal 

dated 18.11.2009 of Commissioner of Customs (Appeal) 

Mumbai II, Jawaharlal Nehru Custom House, Nhava 

Sheva, rejecting the appeal filed by the Appellant 

holding as follows: 

“I have carefully gone through the submissions made 

before me and the records, I find that the goods in 
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question are in the category of a machine and the 

spectrometer is only a part of that. Since the machine in 

its complete form is not a simple handy instrument to 

measure the flow, level, pressure or other variable of 

liquids or gases but ascertains leakage through a 

different system of ions dispersion through a 

spectrometer, forming part of whole machine, It is not a 

simple measuring instrument. It is something different as 

evident from the picture of machine and its diagrams. It 

has thus necessarily to go under the category of not 

elsewhere specified under 9031. The lower authority viz 

the AC has therefore rightly concluded that the machine 

in question is classifiable under CTH 9031.” 

2.1 Appellants filed a Bill of entry No 677731 dated 

21.01.2008 for clearance of “Helium Leak Testing 

Machine Twin Chamber with Recovery System” claiming 

classification under CTH 90268090 and exemption 

under Notification No 24/2005-Cus (S No 31).  On the 

basis of objection raised by CRA, the classification of the 

said machine was amended to 9031 with basic custom 

duty @ 7.5%. The matter was adjudicated by the 

Assistant Commissioner after following due process of 

law and demand of differential duty to tune of Rs 

16,05,177/- along with applicable interest was 

confirmed by the Assistant Commissioner. 
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2.2 Aggrieved by the order of Assistant Commissioner, 

appellants filed the appeal to Commissioner (Appeal), 

who dismissed the appeal holding as stated in para 1 

supra. 

2.3 Against the said order of Commissioner (Appeal) 

appellants are in appeal before us. 

3.1 In their appeal, appellants have challenged the 

orders of Commissioner (Appeal) on following ground; 

i. Both the authorities have failed to appreciate, the 

technical features of the said machine and have 

also not appreciated the technical reasoning given 

by the Chartered Engineer Certificate to support 

the classification under Custom Tariff Heading 

9026. 

ii. They have not been put on notice on technical 

aspects as to why department intend to amend the 

classification, to defend the case. 

iii. Both the authorities below have failed to 

appreciate that the machine can be a checking/ 

measuring instrument. Machine in its complete 

form is not a simple handy instrument to measure 

the flow, level, pressure or other variable of liquid 

or gases cannot be a reason for holding the same 

to be not classifiable under heading 9026 and 

classifiable under 9031. 
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iv. The imported goods in question are in fact 

measuring or checking instrument, and hence 

classifiable under heading 9026. Since the 

imported item measures the flow the flow of gas 

viz Helium and records such flow which is means 

to check as to whether there is any leakage in the 

radiator, it essentially is an instrument classifiable 

under heading 9026. 

v. To get classified under CTH 9026, the imported 

goods has to carry out the functions of measuring 

or checking the flow level, pressure or other 

variables of liquid or gases. 

vi. The spectrometer housed in the said instrument 

enables the gasses to get disbursed due to which 

helium gas which is separated when passes 

through helium detector in the said instrument 

could ascertain the flow and measure of such 

helium gas in the chamber and if such measure of 

helium gas presence is beyond the particular 

reading, it gives result that water/ coolant content 

in the Radiator would leak. 

vii. Also as per the certificate given by the 

independent Chartered Engineer, the machine 

system in general and its mass spectrometer in 

particular quantifies the rate of flow of helium leak 

through the defective parts, in short it quantifies 

flow rate of leaked gas in the environment. 
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viii. Chartered Engineer has stated that machine 

which carry out function of measuring and 

checking are nothing burt measuring instruments 

and such instruments which does the function of 

measuring and checking are also referred to as 

machines. 

ix. As per McGraw Hill Dictionary of Scientific and 

Technical Terms, in relation to Engineering 

Industry, the word instrument is defined as “A 

device for measuring and sometimes also recording 

and controlling the value of quantity under 

observation.” 

x. They also rely on the following authorities in their 

support: 

a. Commissioner of Customs Bangalore vs SPM 

India Ltd [2007 (211) ELT 573 (T-Bang)]; 

b. Hindustan Machine Tools Ltd vs Collector of 

Customs Madras [1987 (28) ELT 151 (T)]; 

c. Bajaj Tempo Ltd vs Collector of Customs, 

Bombay [1997 (910 ELT 111 (T)]; 

d. Kinetic Engineering Ltd vs Collector of 

Customs [1988 (37) ELT 61 (T)]; 

e. Collector of Customs vs Escorts Limited 

[1990 (49) ELT 223 (T)]; 

f. Collector of Customs vs Technological Centre 

[1989 (44) ELT 116 (T)]; 
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g. Bajaj Auto Ltd vs Collector of Customs, 

Mumbai [2000 (125) ELT 821 9T)]; 

4.1  We have heard Shri S Narayanan Advocate for the 

Appellant and Shri S R Nair, Authorized Representative 

for the revenue. 

4.2 Arguing for the appellants learned counsel 

submitted that  

a. the item under import is “Double Chamber 

Helium Leak Detector System” and since it 

functions specifically to measure the flow of gas 

viz helium and record such flow, which is the 

means to check as to whether there is leakage in 

radiator, it is essentially an instrument classifiable 

under heading 9026.  

b.  He heavily relied upon the opinion rendered 

by the Chartered Engineer and also the technical 

literature to support his case for classification 

under 9026.  

c. He relied on the meaning of word instrument 

as given in McGraw Hill Dictionary of Scientific 

and Technical Terms to argue that item under 

importation is nothing but an instrument. 

d. he relied on the case laws mentioned in his 

appeal to submit, that as per the law settled by 

these authorities, the correct classification of 
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items imported by them will be 9026 as claimed by 

them. 

e. Since the item under import is correctly 

classifiable under heading 9026, the demand for 

differential duty cannot be sustained against 

them. 

4.3 Arguing for the revenue, learned Authorized 

representative submitted- 

 a. Item imported is a machine and not a 

standalone instrument or apparatus. It is used for 

checking evaporators, condensers, compressors, 

radiators etc used in refrigeration and air conditioning 

industry. 

 b. The automotive industry part to be tested is 

connected by quick coupling and is placed in a test 

chamber and closed by the mobile cover. When cover is 

in position the entire chamber is completely sealed. The 

sealed assembly is then connected to a vacuum pump 

unit and helium leak detector. If the part leaks then 

helium escapes into the chamber and from there into 

the pump unit and is detected by the analysis cell and 

leak detector. As per Chapter Note 3 to Chapter 90, read 

with Notes 3 & 4 to section XVI, since the principle 

function of the machine is to test leakage in automotive 

parts, the same will get classified under CTH 9031. 
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 c.  CTH 9026 does not refer to any machine 

whereas CTH 9031 refers to Machine. Since the item 

under importation is machine in the first place, the 

same is more appropriately classifiable under 9031. 

 d. As per Oxford Dictionary- 

  Machine : An apparatus using mechanical 

power and having several parts, each with an definite 

function and together performing a particular task “a 

fax machine.” 

  Instrument: a tool or implement, especially 

one for precision work, “a surgical instrument”; a 

measuring device used to gauge the level, position, 

speed, etc of something, especially a motor vehicle or 

aircraft. 

 e. Since the item imported is correctly classifiable 

under heading 9031, the appeal needs to be dismissed. 

5.1 We have considered the submissions made in 

appeal and also during the course of arguments. Since 

the issue for determination is with regards the 

classification of an item under importation, before 

proceeding further to have better and complete 

understanding of the item it is necessary to refer to the 

technical literature available in respect of the item, 

which was produced during the course of arguments 

and has been reproduced below: 
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5.2 From the perusal of the complete technical 

literature it is quite evident, that item under 

importation, cannot be called an instrument or 

apparatus as understood in common parlance. Even 

going by the definition of the term instrument as 
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referred to by the appellants in their submissions i.e. 

““A device for measuring and sometimes also recording 

and controlling the value of quantity under observation.” 

The item imported fails to qualify as an instrument 

because the item is itself not a device, but a 

combination of various instruments, apparatus and 

devices, and referred to by term “system” in the 

technical literature. As per note 3 and 4 to Section XVI 

made applicable to chapter 90 by virtue of chapter Note 

3 to said chapter, the item will qualify only as machine. 

For ease of reference the said chapter note and section 

notes are reproduced below: 

Note 3 to Chapter 90: 

3. The provisions of Notes 3 and 4 to Section XVI 

apply also to this Chapter. 

Notes 3 and 4 to Section XVI 

3. Unless the context otherwise requires, composite 

machines consisting of two or more machines fitted 

together to form a whole and other machines designed for 

the purpose of performing two or more complimentary or 

alternative functions are to be classified as if consisting 

only of that component or as being that machine which 

performs the principal function. 

4. Where a machine (including a combination of 

machines) consist of individual components (whether 

separate or interconnected by piping, by transmission 

devices, by electric cables or by other devices) intended to 

contribute together to a clearly defined function covered 

by one of the headings in chapter 84 or 85, then the 
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whole falls to be classified in the heading appropriate to 

that function.” 

 
5.3 Even as per the opinion of the chartered engineer 

submitted by the appellant, reproduced below, the item 

under importation is nothing but a machine. He has 

throughout the opinion given by him referred the item 

imported as machine only. Further chartered engineer, 

has categorically opined “The qualification of machine 

and instrument is more with reference to its use, in 

present case said machine is used as device for 

measuring & checking leakage hence it can be referred 

either as a machine or instrument. 
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5.4 From the opinion of Chartered Engineer and also 

the technical literature, it is evident, that the said 

machine is used for detecting leakage and not for the 

purpose of measuring or checking the flow, level, 

pressure or other variables of liquids or gases.  
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5.6 For an item to be classified under heading 9026, 

reproduced below, it essentially has to be an instrument 

or apparatus used for measuring or checking the 

variables in respect of liquid or gases. 

“9026 Instruments and apparatus for measuring or 

checking the flow, level, pressure or other variables of 

liquid or gases (for example flow meters, level gauges, 

manometers, heat meters0’ excluding instruments and 

apparatus of heading 9014, 9015,9028 or 9032.” 

 
5.7 Counsel for appellants have during the course of 

arguments, tried to persuade us to accept that the 

imported item was used to determine the helium in the 

chamber for ascertaining leakage, and hence should 

qualify to be an item classifiable under heading 9026. 

The argument of counsel did not appealed to us for the 

reason that detection of leak was not on the account of 

any measurement of helium gas flowing in the radiator, 

but was by way of determining the traces of helium in 

the chamber in the which radiator, being tested was 

placed, by using high intensity, high performance Mass 

Spectrometer. 

5.8 Heading 9031 reads “Measuring or Checking 

Instruments, Appliances and Machine, not specified or 

included elsewhere in this chapter; Profile Projectors”. In 

fact as per the chartered engineer certificate, and 

technical literature produced, the item imported, is 

Machine or Instrument, for checking or measuring 
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leakage and hence is more appropriately classifiable 

under this heading.  

5.9 There are two Chartered Engineers Certificate 

produced one is dated 28.09.2008 and second dated 

5.10.2008. While that dated 28.09.2008 is in respect of 

the item under consideration, the second one is 

determining the classification of the item. It is well 

settled law that determination of classification is the 

function of assessing authority { J M Baxi & Co [2015 

(318) ELT 688 (T)]} and the Chartered Engineer has no 

jurisdiction to determine the same. Hence the second 

opinion has to be ignore and classification determined 

on the basis features of machine along with the first 

opinion of Chartered Engineer.  

5.10 Reference is also made to the HSN Explanatory 

Notes (reproduced below) for the said headings.  
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Simple reading of the said explanatory note makes it 

clear that miscellaneous measuring and checking 

devices are classified under heading 9031, whereas only 

those with specific functions as specified by terms of 

heading of 9026 have been classified in that heading. 
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Since the item in question is not used for measuring 

any parameters in relation to liquid or gasses the same 

is more appropriately classifiable under heading 9031. 

5.11 In view of our holding the item “Helium Leak 

Testing Machine Twin Chamber with Recovery System” 

appropriately classifiable under heading 9031 49 00, 

the benefit under Notification Number 24/2005-Cus (S 

No 31) is not admissible to them. 

6.1 In case of Commissioner of Customs Bangalore vs 

SPM India Ltd {2007 (211) ELT 573 (T-Bang)], as per 

para 6 of the order, “Air leak tester is a high precision 

measuring and checking instrument incorporating 

different pressure sensor which measures and checks 

the volume or pressure of air/ gas and determines the 

existence of leakage of air/ gas and rate of leak”, since 

tribunal found that item was measuring and checking 

the pressure or volume of gas it determined the 

classification under 9026. This being not the case here, 

the decision is not applicable. 

6.2 In case of Bajaj Tempo ltd, Escorts Limited and 

Technological Centre referred by the Counsel, the issue 

was in relation to admissibility of exemption under 

Notification No 49/78-Cus in respect of accessories to 

Universal Measuring Machine and hence is 

distinguishable 
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6.3 In case of Bajaj Auto Ltd, the issue was primarily 

in relation to the subdivision of machinery into 

components and accessory for denying the benefit of 

exemption under notification No 23/91-Cus. Hon’ble 

tribunal decided by holding that such subdivision 

cannot be allowed and equipment considered as whole 

to be classified under heading 9027 and benefit of 

exemption allowed. This case is too distinguishable as 

in the present case there is no subdivision of the 

machine into components and accessories, the 

assessment of the item being done as whole. 

6.4 Hence we find all the decisions referred to by 

Counsel are distinguishable and do not impact the 

classification or admissibility of exemption in the 

present case. 

7.0 In result, we uphold the order of Commissioner 

(Appeal) and dismiss the appeal filed by the appellants. 

(Pronounced in court on 29.10.2018) 

 

 
(Dr. D.M. Misra) 
Member (Judicial) 

  (Sanjiv Srivastava) 
Member (Technical)  
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