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This appeal arises from order-in-appeal no. 775 (Gr.VI1)/2012
(JNCH)/IMP-640 dated 28" December 2012 of Commissioner of

Central Excise (Appeals), Jawaharlal Nehru Customs House, Nhava



C/86302/2013

Sheva by which the order of original authority was directed comply

with the procedure prescribed in section 17(6) of Customs Act, 1962.

2. Learned Counsel informs us that appellant had filed bill of
entry no. 4623011/13.9.2011 for clearance of a consignment of ‘toy
rocker’ seeking classification under heading no. 95030090 of First
Schedule to the Customs Tariff Act, 1975. Not content with this
claim, the assessing officer reclassified the goods under 94038900 of
First Schedule to the Customs Tariff Act, 1975 and consequent
differential duty. According to him, the goods are miniature version
of furniture that was intended for use as such but only for amusement
despite which the lower authorities were convinced that the size

would not have an impact on the classification of the goods.

3. We find from the impugned order that, despite the change in
classification, the original authority had failed to issue a speaking
order envisaged in section 17 of Customs Act, 1962 within the
stipulated time. We also take note that the classification of such
goods has been determined by Hon'ble Supreme Court in OK Play
(India) Ltd v. Commissioner of Central Excise, Delhi Il1l, Gurgaon

2005 (180) ELT 300 (SC).

4. We have heard Learned Authorised Representative.
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5. It is seen from the bill of entry that despite alteration of
classification by the assessing officer, the description of the goods
remained unaltered as ‘plastic toys.” Therefore, there can be no doubt
that the goods in question were toys and intended for use as toys for
amusement of infants. Had it been otherwise, a separate description
should have been entered by the proper officer of customs. In the
absence of such, we conclude that the miniature version of the goods
are toys. The failure to issue a speaking order is also inconsistent with
the statutory obligation that devolves on the assessing officer. In
these circumstances, the direction of the first appellate authority to
subject the assessment to proceedings under section 17(6) of Customs
Act, 1962 is not legal and proper for being tantamount to approval the
breach of law by the assessing officer. Considering the above, we set
aside the impugned order and allow the appeal with consequential

relief.
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