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 Heard both sides and perused the records. 

 

2. Denial of Cenvat credit on common input services used for 

declared service and for other than declared service is the 

subject matter of present dispute.  The appellant is not 

contesting the service tax and interest demand confirmed during 

the adjudication proceedings.  However, the appellant has filed 

the present appeal on the ground that the benefit of sub-section 
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(3) of Section 73 of the Finance Act, 1944 should be available to 

the appellant inasmuch as the entire adjudged amount of service 

tax and interest liability was discharged prior to issuance of the 

show cause notice.  It has further been contended by the 

appellant that since there is no element of fraud, collusion, 

suppression etc., in defrauding the Government revenue, the 

appellant should get the benefit of sub-section (3) of Section 73 

ibid for non imposition of penalty imposed under Section 78 ibid.   

 

3. The period in dispute is from 2013 to 2015-16.  The 

applicability of Notification No. 13/2016-CE (NT) dated 

01.03.2016 with retrospective effect was in dispute and the 

Tribunal in the case of Prajapati Developers – 2019-TIOL-806-

CESTAT-HYD has held that the said notification should be 

effective prospectively.  Thus, under such circumstances, it 

cannot be said that availment of irregular Cenvat credit by the 

appellant is attributable to the reason of fraud, collusion, 

suppression of facts etc.  Further, I also find that both the 

authorities below have not brought on any evidence to show that 

the appellant had indulged into fraudulent activities with the 

intention to defraud the Government revenue.  Thus, under such 

circumstances, I am of the considered view that the benefit of 

sub-section (3) of Section 73 ibid should be available to the 

appellant for non imposition of penalty under Section 78 ibid.  

Therefore, the impugned order, to the extent of imposition of 

penalty under Section 78 ibid is set aside and the appeal to such 

extent is allowed in favour of the appellant.   
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4. In the result, the appeal is partly allowed.  

  
(Dictated and pronounced in the open court) 

 

 
 
 

(S.K.Mohanty) 
Member (Judicial) 

 
HK 

 
 

  
 


