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1. This appeal is directed against impugned order dated
22/07/2014 passed by the Commissioner of Central Excise (Appeals),

Pune.

2. Rejection of refund claim in respect of service tax paid on
maintenance or repair service and construction of residential

complex service is the subject matter of present dispute. In this case,
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the appellant had filed the refund application, claiming refund of
service tax paid on the above mentioned taxable services provided by
it. The said application was filed online in the ACES (Automation of
Central Excise and Service Tax) computer system of the service tax
department on 19/08/2012. Subsequently, the appellant had
submitted a letter dated 01/11/2012 to the service tax department,
enclosing therewith the self certified copy of the refund application.
By letter dated 02/11/2012, the refund application was returned to
the appellant for submission of certain documents, which were
essential for deciding the refund claim. The refund application along
with the relevant documents was submitted by the appellant on
19/12/2012. While adjudicating the matter, the original authority
had considered the date of filing of refund application as 19/12/2012
and accordingly, rejected the refund application on the ground of
limitation provided under Section 11B of the Central Excise Act, 1944
made applicable to the service tax matters in terms of Section 83 of
the Finance Act, 1994. The refund application was also rejected on
merits, holding that during the disputed period, the appellant had
provided maintenance and repair service to the perspective flat
owners and that there was no excess payment of service tax on the
MSEB charges. On appeal, the learned Commissioner (Appeals) vide
impugned order dated 22/07/2014 has upheld the adjudication

order.
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3. Heard both sides and perused the records.

4, It is observed from the findings recorded in the impugned
order that the refund application was initially filed by the appellant
online on 19/08/2012, which was returned by the department and
subsequently, re-submitted along with requisite documents on
19/12/2012 by the appellant. It is evident that the refund application
filed online in the ACES computer system was accepted and receipt
of the same was acknowledged by the department on 19/08/2012.
For the purpose of computation of limitation period for entertaining
the refund application, Section 11B ibid provides that the application
should be filed within one year from the relevant date. In this case,
refund application filed online was not rejected by the department
and the same was returned to the appellant for re-submission after
enclosing the relevant data/particulars. As per the statutory
provisions, the date of re-submission of refund application should
not be considered as the relevant date for computation of the
limitation period. In this context, Hon’ble Delhi High Court in the
case of CCE Vs. Arya Exports & Industries -2005 (192) ELT 89 (Del)
have held that if refund claim has not been filed in the proper form
or without necessary documents, department can direct the

appellant to file the same in the proper form along with supporting
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documents. It has further been held that date of filing claim is date
of which claim was filed initially in the form not prescribed or
without documents. Further, this Tribunal in the case of the Design
Consortium Vs. CCE, Delhi-11-2015 (40) STR 734 (Tri-Del) has also
considered that date of filing refund application electronically should
be considered as relevant date and not the date when the refund
application was re-submitted by the appellant. The Tribunal also in
the case of Angiplast Pvt.Ltd. Vs. CCE, Ahemadabad — 2010 (19) STGR
838 (Tri - Ahmed) has held that initial date of filing refund claim
relevant and subsequent date of filing in proper form and with
documents not to be considered as actual date of filing. In view of
settled position of law, we are of the considered opinion that
rejection of refund application on the ground of limitation is not

proper and justified.

5. With regard to refund of service tax paid on maintenance and
repair service, we find that the learned Commissioner (Appeals) has
recorded the submissions of the appellant that it had neither
provided any service of maintenance nor the said deposit is towards
consideration of construction service. Further, the appellant had also
submitted the books of accounts to show that the deposit amount
received from the flat owners were reflected in the liability side of

the balance sheet. However, submissions made by the appellant
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were ignored by the learned Commissioner (Appeals) and has upheld
the adjudication order by solely pleasing relevance on paragraph 8 of
the agreement to sell. On going through such agreement, we do not
find any evidence that the appellant had provided any service for
repair and maintenance of the flats belonging to the flat owners.
Thus, in the absence of any provision of service, mere acceptance of
deposit by the appellant will not subjected to levy of service tax
under the taxable category of repair or maintenance service. Thus,
the service tax simultaneously paid by the appellant should be

eligible for refund.

6. As regards the claim for refund on the ground of double
payment of service tax by the appellant on MSEB deposit, we find
that the appellant had not produced any documentary evidence
either before the original authority or before the Commissioner
(appeals), and accordingly, the refund claims were denied. Since the
onus entirely lies with the appellant to produce evidence regarding
twice payment of service tax on MSEB deposit, which are not being
satisfactorily explained by the appellant, we are of the view that
rejection of refund benefit on such ground is sustainable. However,
considering the submissions of the appellant that it can produce
evidences regarding payment of service tax twice on MSEB deposit,

we are of the view that the matter should be remanded to the
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original authority for verification of such documents and for proper
fact finding whether the amount has been paid twice by the

appellant.

7. To sum up, the appeal is disposed off in following terms:

), Refund application is sustainable on the ground of
limitation.

i) In the absence of provision of any service, the deposit
amount collected on account of maintenance charges
should not be subjected to levy of service tax under
repair or maintenance service and accordingly, the
appellant should be eligible for refund.

lii)  Matter is remanded to the original authority for
verification of documents to ascertain whether service
tax has been paid twice by the appellant on MSEB

deposit.

(Order dictated in Court)
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