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Briefly stated, the facts of the case are that the appellant
iIs engaged in providing various logistic infrastructure services to
its client and for that purpose, is registered with the service tax
under the taxable category of Cargo Handling Service. The
appellant avails Cenvat credit in respect of service tax paid on
the input services. During the disputed period, Cenvat credit
availed on the input services was disputed by the department on
the ground that such services were utilized for providing the
exempted service. It has been contended by the department
that Cenvat credit is not available to the appellant under sub-
rule (1) of Rule 6 of Cenvat Credit Rules, 2004.
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2. The learned Advocate appearing for the appellant submits
that the appellant provides the cargo handling service and
discharges the service tax liability in respect of such taxable
service provided within domestic area and to substantiate such
stand, has submitted the invoices issued by the appellant to
different clients. He further submits that since handling of
export cargo is considered as an exempted service and that the
appellant had provided both the category of services i.e. taxable
and exempted, its case does not under the purview of sub-rule
(1) of Rule 6 ibid and the case is governed under other sub-rules
specified there under. Thus, he submits that since the show
cause notice had specifically alleged contravention of sub-rule
(1) of Rule 6, the said provisions shall not be applicable for

recovery of the Cenvat credit availed by the appellant.

3. Learned AR appearing for the Revenue reiterates the

findings recorded in the impugned order.

4. Heard both sides and perused the records.

5. In this case, admittedly the appellant was engaged in
providing both taxable service as well as the exempted service.
In respect of provision of the taxable service, the appellant had
duly discharged the service tax liability. Thus, the case of the
appellant does not fall exclusively under the provisions of sub-
rule (1) of Rule 6 ibid inasmuch as it had not provided exclusive
exempted service. Hence, confirmation of demand by the
authorities below by placing reliance on sub-rule (1) of Rule 6

cannot be sustained for judicial scrutiny.

6. Therefore, 1 do not find any merits in the impugned order.
Accordingly, after setting aside the same, the appeal is allowed

in favour of the appellant.

(Dictated and pronounced in the open court)

(S.K.Mohanty)

Member (Judicial)
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