CUSTOMS, EXCISE & SERVICE TAX APPELLATE
TRIBUNAL, MUMBAI
REGIONAL BENCH
Single Member Bench

Service Tax Appeal No. 87052 of 2019

(Arising out of Corrigendum to Order on Remand No. 05/ST/COMMR/2018
dated 27.07.2018 issued by the Commissioner of CGST & Central Excise,
Aurangabad)

M/s. Bharuka Construction Appellant
Plot No. 236/258, Akshay Deep Plaza,
Town Centre, Aurangabad.

Vs.

Commissioner of Cus, CE & ST, Aurangabad Respondent
N-5, Town Centre, CIDCO,
Aurangabad 431 003

Appearance:

Shri Pankaj Rathore, Consultant (Proxy), for the Appellant

Shri Dilip Shinde, Assistant Commissioner, Authorised Representative
for the Respondent

CORAM:

HON'BLE MR. SANJIV SRIVASTAVA, MEMBER (TECHNICAL)
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FINAL ORDER NO. A/85517/2022

This appeal is directed against Corrigendum to Order on
Remand No. 05/ST/COMMR/2018 dated 27.07.2018 issued by
the Commissioner of CGST & Central Excise, Aurangabad. By

the said corrigendum, the Commissioner has held as follows:-
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{iv) - I confirm the recovery of interest from the assessee on the amount confirmed
at Para (i) above under Section 75 of the Finance Act, 1994.

2.1 I have heard Shri Pankaj Rathore, Consultant for the
appellant and Shri Dilip Shinde, Assistant Commissioner,

Authorised Representative for Revenue.
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2.2 Proceedings were undertaken by the Commissioner as per
CESTAT order No. A/87894/17/STB dated 14.06.2017 holding as

follows:-

4. We have carefully considered the submissions made by
both the sides

5. We find that there is no dispute raised by the appellants
regarding the taxability on commercial or industrial construction
However, the appellants have raised serious issues on the
quantification of demand. As per the submission made by the
appellant, we find that if the documentary evidences are
produced before the adjudicating authority and if it is found
satisfactory, the services provided to SEZ, TISS and services
related to the individual residential houses are prima facie
exempted. There is an error apparent in taking the service tax
paid during 2008-09. However, this important issue, which may
bring the service tax liability down to substantial amount needs
to be reconsidered. We, therefore, remand the matter to the
original authority to verify the claim of the appellant regarding
the exempted portion of the services and to re-quantify the

correct demand. All other issues are kept open.”

2.3 After considering the submissions made by the appellant,
Commissioner has dropped the demands against the appellant as

per the following order:-

"a) I hereby drop the proceedings initiated vide Show Cause
Notice Sr. No. 86//ST/Commr/2010 issued under F No.
Prev/VIIl/gr-1/31/08-09 dated 22.09.2010 to M/s. Bharuka
Constructions, 236/258, Akshaydeep Plaza, Town Centre,
CIDCO, Aurangabad demanding Service Tax of Rs. 83,60,614/-
(Rupees Eighty Three Lakhs Sixty Thousand Six Hundred

Fourteen Only), as legally non-sustainable.

b) This order is passed without prejudice to any other action
that may be taken against them under the Central Excise Act,
1944 and the Rules made there under or under any other Law

for the time being in force. So ordered.”
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2.4 While dropping the demand, Commissioner has in para 10

observed as follows:-
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2.5 By way of corrigendum, the Commissioner has sought to
modify the order dropping the demand entirely and confirming
the demand to the extent indicated in the corrigendum. A
corrigendum issued could not have gone to impact the final
order as Commissioner would become functus officio after
passing the said order. Ideally any change in the order passed
could have been done only by way of an appeal before the

concerned appellate authority. The corrigendum has been
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passed even without allowing an opportunity of hearing to the
appellant. As this corrigendum substantially impacts the rights
of the appellant, they should have been allowed an opportunity
of hearing by the adjudicating authority. Accordingly the appeal
filed needs to be allowed and the matter needs to be

reconsidered by the Commissioner on the corrigendum issued.

3.1 In the result, the appeal is allowed and the matter
remanded back to the original authority to allow an opportunity
to the appellant to represent themselves on the issues raised in
the corrigendum. Since the matter is quite old, the
Commissioner is directed to decide the matter within three

months of receipt of this order.

(Order pronounced in the open court)

(Sanjiv Srivastava)
Member (Technical)
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