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Heard both sides and perused the records.

2. The learned Commissioner (Appeals), in this case, has
dismissed the appeal filed by the appellant on the ground that
there was delay of 24 days in filing the appeal before him.
Insofar as filing of appeal before the Commissioner (Appeals) is
concerned, Section 128 of the Customs Act, 1962 has mandated
that the appeal should be preferred within a period of sixty days
from the date of communication of the impugned order. Further,

in the proviso clause appended to Section 128 ibid, it has also



been mandated that the Commissioner (Appeals) is empowered
to condon the delay, if the appeal is filed within a further period
of thirty days, beyond the normal period of sixty days from the
date of receipt of the impugned order by the appellant. Since, in
the present case, there is delay of only 24 days, the office of the
Commissioner (Appeals) should have pointed out such delay to
the appellant for filing of the delay condonation application. It is
an admitted fact on record that no such defect memo has been
issue in this case to the appellant. In view of the fact that the
appeal was filed by the appellant within the condonable period
prescribed under statute, we are of the opinion that the matter
should go back to the learned Commissioner (Appeals) for
consideration of reason of delay in late filing of appeal and for a
decision whether, the delay can be condoned or not. If he is
satisfied that there is sufficient reason for condoning the delay,
then as per consideration of such application, the appeal be
entertained on the basis of available records and the
submissions to be made by the appellant. The appellant is also
directed to file delay condonation application before the office of

the Commissioner (Appeals).

3. In the result, appeal is allowed by way of remand to the
Commissioner (Appeals). Needless to say, that the appellant
should be given personal hearing before deciding the matter

afresh.
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