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This appeal is directed against Order-in-Original No.
29/RKS/CEX/P-1/2012 dated 03.09.2012 passed by the
Commissioner of Central Excise, Pune-l. By the impugned order,

following has been held:-

“ORDER

21.1 | confirm the demand of Cenvat credit amounting to
Rs.61,79,285/-, which is equivalent to the Cenvat credit taken
by the assessee on the inputs found short at the time of stock
taking during the period from April, 2011 to December, 2011,
under the provisions of Rule 14 of Cenvat Credit Rules, 2004
read with Section 11A(1) of the Central Excise Act, 1944.

21.2 1 also order recovery of interest on the amount of demand

of Cenvat credit confirmed, at para 21.1 above, under the
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provisions of Rule 14 of the Cenvat Credit Rules, 2004 read with
Section 11AA ibid.

21.3 | also impose a penalty of Rs.61,79,285/- on the assessee,
ie. M/s. Tata Motors Ltd., Spare Parts Division, Chakan, Pune,
under the provisions of Rule 15(2) of the Cenvat Credit Rules,
2004 read with Section 11AC ibid.

22. | further give an option to the assessee under the provisions
of Section LIAC of Central Excise Act, 1944, to pay 25% of the
penalty amount as imposed in para 21.3 above, provided the
assessee pays the entire amount of demand confirmed in para
21.1 above, alongwith interest payable thereon as ordered in
para 21.2 above as well as the reduced 25% penalty imposed
under Section 11AC ibid, within thirty days of the date of

communication of this order.

23 The said order is issued without prejudice to any other action
that may be taken against the assessee under the provisions of
Central Excise Act, 19-44 and/or the rules made thereunder

and/or any other law for the time being in force.”

2.1 Appellant is availing Cenvat credit of central excise duty
paid on inputs, capital goods and service tax paid on input
services as per the provisions of Cenvat Credit Rules, 2004.
During the scrutiny of the Cenvat documents, it was observed
that there was variance in the inventory of the Cenvat inputs
maintained by the appellant. The net shortages determined
during the period April 2011 to December 2011 was valued at
Rs.5,99,93,054/- on which Cenvat credit involved was worked
out at Rs.61,79,285/-. A show cause-cum-demand notice dated
03.02.2012 was issued to the appellant asking them to show

cause as to why:-

(i) the amount of Rs.61,79,285/- (Rupees Sixty One Lakhs
Seventy Nine Thousands Two Hundred Eighty Five Only), which
iIs equivalent to the Cenvat credit taken on the inputs found
short during the period from April, 2011 to December, 2011 and
for which provision to write off fully is made in the books of

accounts, should not be demanded and recovered from them,
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under the provisions of Rule 14 of CCR, 2004 read with Section
11A (1) of CEA, 1944,

(ii) interest should not be recovered from them, under the
provisions of Rule 14 of CCR, 2004 read with Section 11AA of
CEA, 1944;

(iii) penalty should not be imposed on them, under Rule 15(2) of
CCR, 2004 read with Section 11AC of CEA, 1944.”

2.2 The show cause notice has been adjudicated as per the

impugned order. Aggrieved appellant has filed this appeal.

3.1 WE have heard Shri Rajesh Ostwal, Advocate for the
appellant and Shri Sunil Kumar Katiyar, Assistant Commissioner,

Authorised Representative for the Revenue.

3.2 Arguing for the appellant, learned counsel submits that:-

> In their own case the issue has been considered and
decided by the Tribunal for the period from April 2008 to
March 2011 in the decision reported at [2021 (11) TMI 830
— CESTAT MUMBAI]. This decision is in continuation of
earlier decisions in their favour which are as follows:-

e [2019 (7) TMI 1797 — CESTAT MUMBAI]

e [2017 (345) ELT 653 (T)]

o [2017-TIOL-90-CESTAT-MUM] read with ROM order
reported at [2017-TIOL-858-CESTAT-MUM]

e [2016 (6) TMI 568 — CESTAT MUMBAI]

»  The present show cause notice is one of the periodical show
cause notices on the same issue which has been adjudicated
as per impugned order.

» As the issue has been decided in their favour as per the

above order, these proceedings need to be dropped.

3.3 Arguing for the Revenue, learned AR reiterates the findings

recorded in the impugned order.

4.1 We have considered the impugned order along with the

submissions made in appeal and during the course of arguments.
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4.2 We find that the issue is no longer res integra and has
been settled in appellant’s own case vide order reported at
[2021 (11) TMI 830 — CESTAT MUMBAI]. Tribunal in the said
decision has observed as follows:-

“6. We find that in the facts and circumstances of the present
case the shortages and excesses if any found are theoretical due
to huge quantity of inputs handling. It is not a case of the
Department that the appellant have ever removed any Cenvat
inputs without payment of duty from their factory. Therefore,
even though there is any shortage or excess, the input was
available within the factory premises or consumed in the
production. This issue has been considered by this Tribunal in

the appellant’'s own case as follows: -

(i) Tata Motors Ltd. Vs. Commissioner of Central Excise &
Service Tax (LTU), Mumbai — 2019 (7) TMI 1797-CESTAT-

Mumbai

3. We have heard learned counsel for the Appellant and learned
Authorised Representative for the Revenue and perused the
records of the case including the synopsis and the case laws
cited by the respective sides. Learned counsel submits that
considering the magnitude of their operations the shortages are
meagre/ negligible and therefore Cenvat credit on the same
should not be denied. According to him in view of large
magnitude of their operations, it is not practicable to have
conventional method of book keeping i.e. to receive, store and
issue inputs and strike balance of these transactions on daily
basis in a register. In order to handle such volume of
transactions, they have put in place sophisticated computer
based accounting system to ensure accuracy and efficient. The
entries regarding receipt of inputs are made at receipt point
where the consignments are in warded and after sample
checking of quality and invoiced quantity, Goods Inward Note
(GIN) is prepared, thereafter the acceptable inputs are stored in
the allotted Bins. As per the learned counsel errors can creep in
for many reasons like picking up wrong LH/RH parts, despatch of
alternate parts, incorrect posting to alternate parts etc. Also
there may be errors in noting down various types of parts during
physical stock verification, parts not available at the time of

stock taking at its specified storage rack but subsequently found
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in another storage rack. He also submits that the shortages/
excess are only theoretical since they follow total documentation
discipline with respect to receipt of inputs and consumption of
inputs and the value of inputs found short/excess if compared
with the total value of procurement of inputs is negligible i.e.
0.59% approximately and such a meagre shortages are
commercially acceptable. The inputs were undisputedly received
in their factory and upon receipt they were properly accounted
for. Learned counsel denied the allegation that the inputs were
not used in or in relation to the manufacture of final products.
He further submits that the extended period is not invokable in
the facts of the present case and Rule 3(5B) ibid has no
application in the present case. Nor Rule 11 is applicable as the
said rule will come into play only when the Cenvat Credit has
been taken or utilised wrongly whereas in the present matter the
Cenvat credit was rightly taken on eligible inputs upon their
receipt. Learned Authorised Representative on the other hand
reiterated the findings recorded in the impugned order and
prayed for dismissal of Appeal. According to learned Authorised
Representative the appellants are liable to pay an amount
equivalent to Cenvat Credit taken on inputs allegedly written off
in terms of Rule 3(5B) ibid alongwith interest and penalty, as it
categorically states that an amount equivalent to the Cenvat
credit taken on input written off is payable by the assessee. He
denied the contention of learned counsel that those parts which
were not available during physical stock verification at its
specified storage rack were subsequently found in another

storage rack.

4. Rule 3(5B) ibid specifically provides that If the value of any
input or capital goods before being put to use, on which CENVAT
credit has been taken is written of fully or where any provision to
write off fully has been made in the books of accounts, then the
manufacturer or service provider, as the case may be, shall pay
an amount equivalent to the CENVAT credit taken in respect of
the said input or capital goods. A plain reading of the said rule
makes it clear that it is applicable only in cases where goods are
available in the factory and only a book entry has been made to
write off the value of the said goods, which is not the allegation

of the department against the Appellant.
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5. The magnitude of the inputs used and discrepancy which
arose because of various factors, on that basis it is stated on
behalf of the appellants that when the shortage of inputs is only
0.59%, that would be immaterial and correction of the total
input is in use. It is settled principle that Tax Authorities should
go by the normal commercial practice. We are also aware about
the submission of learned counsel that this was due to
accounting errors and there was no "shortage™ in fact as in
respect of many inputs even stocks in excess was found and also
some of the parts which were not available at the time of stock
taking at its specified storage rack, subsequently found in
another storage rack. It is not the case that the inputs which
were found short were not received or were clandestinely
removed. We also cannot lose sight of the fact that there were
excesses also in inputs which were brought to the notice of the
department but these excesses were ignored by the department.
This fact itself establishes the bonafide of the appellants in
claiming CENVAT credit on the basis of figures disclosed by them
in respect of inputs which were used by them. Although there is
a finding that the appellants have suppressed the facts with
intent to wrongfully avail and utilize the inadmissible Cenvat
credit, but the same has not been substantiated by producing
any evidence. Merely making allegations of suppression or
intention is not sufficient unless the same is established beyond
reasonable doubt. The inputs were undisputedly received in the
factory of the appellants and upon receipt they were properly
accounted for. In our considered view rule 3(5B) ibid cannot be
applied on the facts of this case as the entire case of the
department is that the goods are not available in the factor
whereas for the application of the said rule the goods have to be
available in the factory and only a book entry is to be made to
write off the value of the said goods. We are also not oblivious of
the fact that on a similar set of facts in appellants own case this
Tribunal in the matter of M/s. Tata Motors Ltd. Vs. CCE, Pune-1;
reported in 2016-TIOL-1027-CESTAT-MUM while relying upon
the law laid down by the Hon'ble Supreme Court in the matter of
Maruti Suzuki India Ltd.; 2015(319) ELT 549 (SC) =2015-
TIOL-326-SC-CX decided the issue in favour of the Appellants.

Similarly in another matter of Appellants i.e. Appeal No.
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E/172/2009 in the matter of M/s. Tata Motors Ltd. Vs. CCE&ST,
Jamshedpur, a coordinate Bench of the Tribunal vide Order
dated 11.1.2019 = 2020-TIOL-1119-CESTAT-KOL decided the
issue in favour of the appellants therein and held that the
demand is not sustainable and there is no evidence on record
that the inputs on which the Credit was taken, were not received

in the factory or removed as such from the factory.

6. While following the decisions as cited above and in view of the
facts of this case and also in view of the discussions made
hereinabove, we are inclined to set aside the impugned order
and accordingly the appeal filed by the appellants is allowed with
consequential relief as per law, if any.

(i) Tata Motors Ltd. Vs. Commissioner of Central Excise — 2017
(345) ELT 653 (T)

5. 1 find that there is discrepancy in the inventory of input on
which Cenvat credit being taken by the appellant but discrepancy
is only to the extent of 0.08%. It cannot be ruled out that in a
big industry, there is always possibility of minor variations in the
stock, which occurred due to human error. Moreover, in the
present case neither there is any charge nor any evidence to
show that differences in input inventory is either due to short
receipt or cleared from factory clandestinely. In such a situation,
even if there is shortage of input, the same must be lying in the
factory. On the identical issue in the appellant's own case cited
by the Id. Counsel, this Tribunal has decided the issue relying on
the decision of Maruti Udyog Ltd. [2004 (173) E.L.T. 382 (Tri.-
Del.)] = 2004-T1IOL-632-CESTAT-DEL which was upheld by
the Hon'ble Apex Court reported in 2015 (319) E.L.T. 549
(S.C.) = 2015-TI0OL-326-SC-CX held as under :

4.1 1 find that the case of the appellant is squarely covered by
the decision of the Hon'ble Supreme Court in case of Maruti
Udyog (supra). The only difference is that in case of Maruti
Suzuki, value of excess found was greater than the value of
shortages, whereas in the instant case the value of shortages is
higher than the value of excess. Insofar as the value of
shortages ranging from 0.01% to 0.21% whereas the excess
ranging from 0.01% to 0.08% of the total procurement of parts.

I find that the Tribunal in its decision in case of Maruti Udyog



8 E/1855/2012

Ltd. (supra) has not relied on quantum of shortages are excess,
but has relied solely on minuscule percentage of shortages
found. The Hon'ble Supreme Court also has relied on the
percentage of shortages found. However, as an additional
argument, the Hon'ble Supreme Court has observed that the fact
that shortages of input was less than the excess of input found

demonstrate the bona fide.

5. In view of the above, | find that the issue is squarely covered
by the decision of the Hon'ble Supreme Court in case of Maruti
Suzuki India Ltd. (supra). The impugned order is set aside and
appeal is accordingly allowed.

Following the ratio of the aforesaid judgments of this Tribunal
which is based on the Hon'ble Supreme Court's judgment in case
of Maruti Suzuki India Ltd. (supra), | am of the view that Cenvat
credit cannot be disallowed in the facts and circumstances of the
present case. The impugned order is set aside, appeal is allowed.
(iii) Tata Motors Ltd. Vs. Commissioner of Central Excise —
2016-TIOL-1027-CESTAT-MUM

4. 1 have gone through rival submissions. | find that the Order-
in-Original clearly records that the appellants have elaborate
method of accounting. There is no allegation of any mischief in
the shape of clandestine clearance of receipt of raw materials.

The Tribunal in case of Maruti Udyog has observed as follows: -

"7. The appellants have a huge and complex accounting
problem. It is beyond manual tally. The appellants have put in
place sophisticated computer based accounting systems to
ensure accuracy and efficiency. The evidence on record does not
indicate any diversion of inputs in contravention of rules relating
to utilisation of inputs. The demand is merely based on the
shortages detected during physical tallying, that too without
taking into account the excesses noticed. Since there is no
evidence, that the excesses are not the result of clandestine
receipt of inputs, the same view is required to be taken in regard
to shortages also, that the shortages are not the result of any
clandestine or wunauthorised utilisation of the inputs. The
shortages thrown up also do not account for much. The
appellants’ Management as well as its auditor have accepted the

differences between the physical stocks and the procurement as
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normal and something to be put up with. It is a very small
(0.24%) fraction of the inputs received. It is well settled that Tax
Authorities also should go by the normal commercial and
professional practice. If the shortages are within the tolerance
limits fixed by an efficient Management and certified to as within
the norms by qualified accounting professionals, it would be
unreasonable and unfair for Tax authorities to take a different
view. In these circumstances, we are of the view that there is no
evidence to sustain a finding that this is a case of irregular or
incorrect taking or utilisation of credit. In such a situation, no
demand can be raised under Rule 57-1. The demand is
accordingly, set aside and appeal is allowed with consequential
relief to the appellant. Amounts already deposited by the
appellant, on account of this dispute, shall be returned to it."

Hon'ble Supreme Court while confirmed the decision of the

Tribunal has observed as follows: -

"We find from the reading of the impugned order of the Tribunal
that the Tribunal has discussed in detail the accounting system
of the respondent. The magnitude of the inputs used and the
discrepancy which arose because of the various factors, on that
basis it is stated that when the shortage of inputs as corrected is
only 0.24%, that would be immaterial and correction of the total
input is in use. In addition we find that the respondent had
pointed out that this was due to accounting errors and there was
no "shortage"™ in fact because of the reason that in respect of
many inputs even stocks in excess was found. It was
demonstrated before the authorities that though the shortage of
the inputs was to the tune of Rs. 25.67 crores, at the same time
many other inputs were in excess and those figures were to the
tune of Rs. 27.59 crores during the same period. This fact alone
demonstrates the bona fides of the respondent in claiming the
Modvat credit on the basis of figures disclosed by them in
respect of the inputs which were used while manufacturing the
motor vehicles. A finding of fact is recorded that there was no
clandestine of removal of any inputs. It is therefore, not a case
for any interference.”

4.1 1 find that the case of the appellant is squarely covered by
the decision of the Hon'ble Supreme Court in case of Maruti

Udyog (supra). The only difference is that in case of Maruti
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Suzuki, value of excess found was greater than the value of
shortages, whereas in the instant case the value of shortages is
higher than the value of excess. In so far as the value of
shortages ranging from 0.01% to 0.21% whereas the excess
ranging from 0.01% to 0.08% of the total procurement of parts.
I find that the Tribunal in its decision in case of Maruti Udyog
Ltd. (supra) has not relied on quantum of shortages are excess,
but has relied solely on minuscule percentage of shortages
found. The Hon'ble Supreme Court also has relied on the
percentage of shortages found. However, as an additional
argument, the Hon'ble Supreme Court has observed that the fact
that shortages of input was less than the excess of input found

demonstrate the bona fide.

5. In view of the above, | find that the issue is squarely covered
by the decision of the Hon'ble Supreme Court in case of Maruti
Suzuki India Ltd. (supra). The impugned order is set aside and
appeal is accordingly allowed.

7. From facts of the three cases cited above, it can be seen that
the same facts and circumstances existing in the present case,
even though there is some theoretical variation in the inputs was

found and on that ground the CENVAT Credit cannot be denied.

8. Following the aforesaid judgment of the Tribunal, we are of
the view that the CENVAT Credit cannot be denied to the
appellant on a theoretical variance in the inputs. Accordingly, the

impugned order is set aside and the appeal is allowed.”

5.1 Following the judicial precedence as above, we do not find

any merits in the impugned order and set aside the same.

5.2 Appeal is allowed.

(Order pronounced in the open court)

(Sanjiv Srivastava)
Member (Technical)

(Dr. Suvendu Kumar Pati)
Member (Judicial)
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