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PER:  SANJIV SRIVASTAVA 
 

This appeal is directed against order in appeal No 

BC/206/M-III/2012-13 dated 31.07.2012 of the Commissioner 

(Appeals) Central Excise, Mumbai III. By the impugned order 

following has been observed: 

“2.  Brief facts of the case are that the appellants are engaged 

in the manufacture of goods falling under Chapter 84 of first 

schedule of Central Excise Tariff Act, 1985, have cleared goods 

at Nil rate of duty to M/s. Reliance Infrastructure Ltd, Mumbai to 

be used in Raghunathpur Thermal Power Project after availing 

the benefit of Notification No. 6/2006-CE dated 01.03.2006 at 

Sr. No. 91 read with condition 19. The said condition 19 

appended to S.No.91 of the said Notification, provides that " If 

the goods are exempted from the duties of the Customs leviable 

under the First Schedule to the Customs Tariff Act, 1975 (51 of 

1975) and the additional duty leviable under Section 3 of the 
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said Customs Tariff Act, when imported into India." But the said 

appellants had imported inputs namely Compressor, Copper 

Tube etc, on payment of Customs duty, required for 

manufacture of their final product. Hence, they have 

contravened the provisions of Notification No. 6/2006 dt 

1.3.2006. Also the appellant did not submit a certified copy of 

the Project Authority Certificate in Appendix-27 showing the 

name of the show cause notice dated appellant as sub-

contractor. Hence, a 16.09.2011 was issued which later 

culminated into the impugned order.  

3.  Being aggrieved, the appellants filed the above appeal on 

the following grounds of appeal, along with stay application. The 

grounds of appeal are as under:  

a.  Section 11A is not applicable to the case as the 

departmental officers, quasi-judicial officers in themselves, had 

permitted and allowed consciously the supply of material after 

verifying all the records submitted to them.  

b.  SCN is hit by limitation. Letters mentioning use of 

Notification No. 6/2006 dt 1.3.2006 was delivered to the Asst. 

Commissioner of Central Excise, before the dispatch of goods i.e. 

29.6.2009. Hence, the appellants have been allowed to clear 

goods without payment of duty under the said Notification.  

c)  Goods cleared during the impugned period was allowable 

under Notification No.6/2006-CE dtd 01.03.2006 and they have 

relied on the following judgments in this regard :-  

(i) CST Ltd vs CCE, Hyderabad-2008(230) ELT85 (Tri-

Bang)  

(ii) CST Ltd vs CCE, Hyderabad-2007(217)ELT513(Tri-

Bang)  

d. Interest not leviable and penalty not imposable.  

The issue is in the appeal is related to benefit of availment of 

Notification No. 6/2006 dt. 1.3.2006.  

The relevant portion of Notification No. 6/2006 reads as under:  

Exemption and effective rate of duty for specified goods of 

Chapters 84 to 98  
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In exercise of the powers conferred by sub-section (1) of section 

5A of the Central Excise Act, 1944 (1 of 1944), the Central 

Government, on being satisfied that it is necessary in the public 

interest so to do, hereby exempts the excisable goods of the 

description specified in column (3) of the Table given below read 

with the relevant List appended hereto, as the case may be, and 

falling within the Chapter, heading or sub-heading or tariff item 

of the First Schedule to the Central Excise Tariff Act, 1985 (5 of 

1986) (hereinafter referred to as the Central Excise Tariff Act), 

as are given in the corresponding entry in column (2) of the said 

Table, from so much of the duty of excise specified thereon 

under the First Schedule to the Central Excise Tariff Act, as is in 

excess of the amount calculated at the rate specified in the 

corresponding entry in column (4) of the said Table and subject 

to the relevant conditions specified in the Annexure to this 

notification, and condition number of which is referred to in the 

corresponding entry in column (5) of the Table aforesaid:  

S. 

No. 

Chapter  Excisable goods  Rate Condition 

No.  

91 Any 

Chapter 

All goods supplied against 

International Competitive 

Bidding 

Nii 19 

The Condition 19 reads as under:  

19.  If the goods are exempted from the duties of customs 

leviable under the First Schedule to the Customs Tariff Act, 1975 

(51 of 1975) and the additional duty leviable under Section 3 of 

the said Customs Tariff Act when imported into India.  

6. Having claimed the above exemption notification, the onus 

is on the appellant as to how they are entitled to avail the said 

exemption notification. The appellants have not made any 

submissions as to how they were entitled to the benefit or how 

they have fulfilled the conditions of notification. Even at the 

appellate stage, they have not produced any evidence or 

documents in support of eligibility under Notification No. 

91/2004-Cus dated 10.09.2004. They have not submitted 

certified copy of Project Authority Certificate certifying that the 
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said goods are meant for a project approved by the International 

Competitive Bidding. It is a settled law that to avail the benefit 

of the exemption notifications, the conditions required therein 

are to be fulfilled. In the case of International Engg. & Mfg. 

Services Pvt Ltd Vs Commissioner of Central Excise, Jaipur [2001 

(135) E.L.T. 551 (Tri. - Del.)], it has been held that Notification 

No. 214/86-C.E. is a conditional notification and the benefit of 

the notification will be available only on fulfilment of the 

conditions specified therein. It has been held in the case of 

Sterlite Industries (I) Ltd Vs Transmission Vs Transmission 

Corporation of Andhra Pradesh Ltd. [2005 (189) E.L.T. 266 

(A.P.)] that conditions prescribed for grant of exemption are 

mandatory for Before granting any exemption it should be 

availing the exemption established that the conditions prescribed 

thereof in the exemption provisions are satisfied. The case laws 

relied upon by the appellants are not squarely applicable to the 

instant case as the appellants themselves have not fulfilled the 

conditions laid down in the said notification. Hence, duty is 

recoverable under Section 11A of the Central Excise Act, 1944. 

Where duty is recoverable under Section 11A, interest is 

recoverable under Section 11AB of the said Act.” 

2.0  We have heard Shri R Krishnan, Advocate for the 

appellant and Shri P K Acharya, Superintendent Authorized 

Representative for the revenue. 

3.0  Undisputedly the goods in the present case have been 

supplied to a project approved by International Competitive 

Bidding. Appellant has submitted the copy of the letter of the 

project authority in support of his contention that the goods 

were supplied to project approved by the International 

Competitive Bidding. The same is reproduced below: 
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4. From the perusal of the above certificate we are convinced 

that the appellant have supplied the goods against the project 

approved by International Competitive Bidding. The goods 

supplied to the such projects are exempt from payment of 

Custom Duty, if imported from outside. In our view the 

conditions specified in the notification are fulfilled by in respect 

of these supplies. The only reason stated in the impugned order 

for denial of exemption is non production of the project authority 
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certificate, which has been produced. Hence in our view the 

demand made denying the exemption cannot be sustained. 

5. In view of above we do not find any merits in the 

impugned order. Set aside the same. 

5.0 Appeal is allowed. 

(Order pronounced in the open court) 

 

 
 (Sanjiv Srivastava) 

Member (Technical)  
 

  
 

 (Dr. Suvendu Kumar Pati) 
Member (Judicial)  
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