CUSTOMS, EXCISE & SERVICE TAX APPELLATE
TRIBUNAL, MUMBAI
REGIONAL BENCH

Excise Appeal No. 1106 of 2012

(Arising out of Order-in-Original No. 13-15/PKA/COMMR/Th-1I/2012 dated
28.05.2012 passed by the Commissioner of Central Excise, Thane-II)

M/s. Shah Foils P. Ltd. Appellant
1820/1, Santej Khatraj Road,

Near Rajnagar Bus Stant,

Tal - Kalol, Gandhinagar 382 721.

Vs.

Commissioner of Central Excise, Thane-I Respondent
4™ Floor, Navprabhat Chambers, Ranade Road,
Dadar (W), Mumbai 400 028.

WITH

Excise Appeal No. 1232 of 2012

(Arising out of Order-in-Original No. 13-15/PKA/COMMR/Th-1I/2012 dated
28.05.2012 passed by the Commissioner of Central Excise, Thane-II)

M/s. Real Strips Ltd. Appellant
401-402, Florance, Opp. Ashram Road

Post Office, Ashram Road,

Ahmedabad 380 009.

Vs.

Commissioner of Central Excise, Thane-II Respondent
3" Floor, Navprabhat Chambers, Ranade Road,
Dadar (W), Mumbai 400 028.

WITH

Excise Appeal No. 1334 of 2012

(Arising out of Order-in-Original No. 13-15/PKA/COMMR/Th-1I/2012 dated
28.05.2012 passed by the Commissioner of Central Excise, Thane-II)

M/s. S.D. Enterprises Appellant
459/A-2, Shah & Nahar Industrial Estate,

Dhanraj Mill Compound, S.J. Marg,

Lower Parel, Mumbai 400 013.

Vs.

Commissioner of Central Excise, Thane-II Respondent
3" Floor, Navprabhat Chambers, Ranade Road,
Dadar (W), Mumbai 400 028.

WITH

Excise Appeal No. 1335 of 2012

(Arising out of Order-in-Original No. 13-15/PKA/COMMR/Th-1I/2012 dated
28.05.2012 passed by the Commissioner of Central Excise, Thane-II)
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Deepak Agarwal Appellant
459/A-2, Shah & Nahar Industrial Estate,

Dhanraj Mill Compound, S.J. Marg,

Lower Parel, Mumbai 400 013.

Vs.

Commissioner of Central Excise, Thane-II Respondent
3" Floor, Navprabhat Chambers, Ranade Road,
Dadar (W), Mumbai 400 028.

WITH

Excise Appeal No. 85133 of 2015

(Arising out of Order-in-Original No. 13-15/PKA/COMMR/Th-1I/2012 dated
28.05.2012 passed by the Commissioner of Central Excise, Thane-II)

A. Kripal Kumar Appellant
Flat No.501, Bldg. No.16,

Khatau Mill Compound,

Siddharth Nagar,

Borivali (E), Mumbai 400 066.

Vs.

Commissioner of Central Excise, Thane-II Respondent
3" Floor, Navprabhat Chambers, Ranade Road,
Dadar (W), Mumbai 400 028.

WITH

Excise Appeal No. 85985 of 2015

(Arising out of Order-in-Original No. 13-15/PKA/COMMR/Th-1I/2012 dated
28.05.2012 passed by the Commissioner of Central Excise, Thane-II)

Sunil Peshwaria Appellant
Skylark, 6™ Floor, Lokhandwala Complex,
Andheri (W), Mumbai 400 053.

Vs.

Commissioner of Central Excise, Thane-II Respondent
3" Floor, Navprabhat Chambers, Ranade Road,
Dadar (W), Mumbai 400 028.

WITH

Excise Appeal No. 87474 of 2019

(Arising out of Order-in-Appeal No. NA/GST A-III/MUM/425-431/18-19 dated
29.03.2019 passed by the Commissioner of Central Excise (Appeals),
Mumbai-III

S.D. Enterprises Appellant
Unit No.III, Gala No.8,

Adhikanksha Warehouse,

Plot No.11 & 12, Chinchpada,

Vasai (E), Palghar

Vs.

Commissioner of Central Excise, Palghar Respondent
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AND

Excise Appeal No. 87480 of 2019

(Arising out of Order-in-Appeal No. NA/GST A-III/MUM/425-431/18-19 dated
29.03.2019 passed by the Commissioner of Central Excise (Appeals),
Mumbai-III

Commissioner of Central Excise, Palghar Appellant
Vs.
S.D. Enterprises Respondent

Unit No.III, Gala No.8,
Adhikanksha Warehouse,
Plot No.11 & 12, Chinchpada,
Vasai (E), Palghar

Appearance:

Shri J.C. Patel, Advocate for the Appellant Assessees
Shri Amrendra Kumar Jha, Deputy Commissioner, Authorised
Representative for the Respondent Revenue

CORAM:

HON’BLE MR. SANJIV SRIVASTAVA, MEMBER (TECHNICAL)
HON'BLE DR. SUVENDU KUMAR PATI, MEMBER (JUDICIAL)

Date of Hearing: 18.04.2023
Date of Decision: 18.04.2023

FINAL ORDER NO. 85795-85802/2023
PER: SANJIV SRIVASTAVA

The details of the appeals under consideration are as per table

below:

Impugned Appeal No. Name of Show Duty Penalty Fine
Order Appellant Cause
Notice
date

Order in E/1334/2012 SD 31.1.2005 | 1,53,52,659 | 1,53,52,659 | Nil
Original No 13- Enterprises for /- + 50 Lakhs
15/PKA/COMMR recover of | 2,03,81,566
/Th-11/2012 rebate
dated already
28.05.2012 granted
and
rejection
of
pending
rebate
claims

19.07.200 | Nil 5,00,000/- 5
4 for Lakhs
confiscati
on of the
seized
inputs

15.02.200 | 1,72,633/- 50,000/~ Nil
5 for
rejection
of
pending
rebate
claims

E/1334/2012 Deepak As above Nil 27 Lakhs Nil
Agarwal

E/1106/2012 Shah Foils P | 31.1.2005 | Nil 1 lakhs Nil
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Ltd
E/1232/2012 Real Strips 31.1.2005 | Nil 1 lakhs Nil
Ltd.
E/85133/2015 | A Kripal 31.1.2005 | Nil 1 lakhs Nil
Kumar
E/85985/2015 | Sunil 31.1.2005 | Nil 1 lakhs Nil
Peshwaria
Order in appeal | E/87474/2019 | SD 30.5.2005 | 78,74,862 78,74,862 Nil
No NA/GST A- Enterprises &
III/MUM/425- E/87480/2019 | Commission | 18.05.200 | 1,36,55,213 Nil
431/18-19 er 6 for /-
dated denial of Dropped by
29.03.2019. CENVAT Commission
Credit er Appeal

2.1 Appellants are manufacture of the goods which they were
exporting under claim of rebate. Investigations were initiated
against the appellant which culminated in issuance of SCN dated
15.02.2005, 31.05.2005 and 30.05.2005.
2.2 By the said show cause notices it has been alleged that
appellants have not received the duty paid goods for the
manufacture of goods exported by them under claim of rebate.
The evidence relied upon for issuance of the notices were:

> Letter dated 16.09.2004 of RTO Chennai;

> Letter dated 11.03.2004 & 09.07.2004 of RTO Thane and

RTO Tardeo;
> Letter of Sales Tax Officer, Bhilad Check Post Gujarat;
» Samples alleged to be drawn out of Representative

samples of Export Goods;

2.3 These show cause notices have been adjudicated as per
the impugned orders.

2.4 Against the impugned order dated 28.05.2012 appellants
have filed the appeal and against Order in appeal dated
25.03.2019 both Appellants and Revenue have filed the appeal.
3.1 We have heard Shri ] C Patel, Advocate for the
appellants/assessees and Shri Amrendra Kumar Jha, Deputy
Commissioner, Authorized representative for the revenue.

4.1 We have considered the impugned orders along with the
submissions made in appeal.

4.2 During course of argument appellant counsel heavily relied
upon the investigation report prepared by the department (then
Commissioner) which has been obtained by the appellant in RTI
and made part of the records. The said report is reproduced

below in original:
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: Stated in brief, SD Enterprises Unit Io 11, was n*m:hnd on 17.01.2004 and then on 20.01.2004,

and their records resuined. As: per the investigation, it

available in the fuctory; UnitNo [11, on 20.01,2004, The dnutilized input

however notavailable, wnder the | i
o Lavailable, wng Input Kegistgr. That on
;l\_li the excise Biuh muld.-’m{-.qﬂ'ﬂ any <o e aldon or
6 19nes (approx). The rawsmaterial available
Prepared by the department,
3_61?004!16]4 dt. 19 July, 2004 was Issued. That the Test
Pmlsl\ed Goods, drawn under Panchiame |0.02.2004,
urchase lnvoloes, on which the Rebate was ¢laimed/

on 12!’.‘.3.0}300&, that

at the Patta Poutl (Inputs) were
invoices for SS Patta Patt were
Iyl Input fnvoiges for SS Coils were avilable, und
\ukilized input invoiees for the available inpuls, ol

s reported (h

020,01, 2004 was therofore seized on 02.06,2004. That sinee
the Mg, Partner also, could not show any Unytilised Input| lnvoices, of Patia Patli from the “Annexurg A~

» Show Cuuse Notice F, NoV/PUTh-11/30-
ed [rom the GEO Chem Labs ol the
e Quallty of the Inputs under
o by Party. That the statement

Reports obtain
do not match |
d 1o be cl

G raw ‘material was not ransported by them fo SD Ente

ririses factory in Vasai. That the summons sent o

of Vehicle owners recordod under Suction |:ismw that the Vehicles owners are not aware of the party. nnd

the various job workers, were returned and job workers nof found.
2 On the other hand, the Ny Bartier Siiri Despak Aprawal of § D Enterprises has. represented belure

me i 15.12,2004; and made detailed submissions with pfool under a paper book. The party has submitied

ded on 20.01.2004, was

haama

interulia, thai te search was,motivated from fe beg

and the p

cOntrary to facts and that the statements of the excise clerks ure obiained under durcss and retracted. They

bave complained that the premise was seale

on20,01.2
repeated requests made, from time (o time. The party has
recorded and the important facts of the handling gear an|
party has alleged that, this was done 1o hardss them, ung

0d. without any basis. and not opened inspile of
P f. hat the panel wis not correctly
H hotsts have bewn distorted vrnor recorded e
deprive them of their business. That the List ol

Unutilised Input Invoices as on 20,01.2004 fAnnexure A}, prepured by the depariment. is mearpeet. Thata
wrong list was prepared by the investigation,| That the sande needs Lo be re examined: that the Input Invoices
1o Patta Patti are very much available undpr input register seized by the depariment. That it would be

possible 1o show proper co relation ol the pyrehased inpy

15 1o finished products. 1o the depunment through

the selzed r ds of pr L. [the Input refusters, issue alips. €1, That they shall be able o

explain, the usage of the inputs _llmd;ismad for manu
and Patia Patti available, in stock, SD Entgrprises, hos
wrongly on 20,01,2004, and that they have ot been alfo
and that these records are still.not being retdrned. They
the Panchnama, as per their letter 26.07. 2004, 10 show
relation of inputs witly the finished producty exported, |
provided these records to the party till datd.
10.02.2004, by the investigation, are not |

Clure and expois. and the balance mputs of voils
represented that their Inpuls have been detained
ed 1o explain through their records on 22.06.2004.
ave asked for the records under Sr No 20 1o 23 uf’
ympliance of Notfn 41/2001 dt 26.06.2001. and co
vespect of L nit Na [ The investigation has ot
ulso represented hut the sumples parcles used on
1 parcels of exported goods, [he parcels used

were re created by the Range officers. The
which were prepared at the time of export| removal, i

trep jve sample parcels of the e gowls
r ARE2, And that the Range officers ve crealed

them on/after 22.01,2004, from their factpry. That the range officers have procured assorted utensils |
packing material etc, from their factory opf 22012004, and then called Mr Rajendra Juiswal 1o record.
under the Panchnama on 10.02.2004, That they are in |:1ussosf.im| af the vriginal excise record saniple. and
had offered them for verification. That the original sadiple. parcels yere never tlaken by the excise allice

purpose on 10.02,2004. The party has complained that these records are still not being returned to then o

afler stuffing, and that the Range was n}in ity pmjuinn on 10.02.2004. so as o use them lor tesling

show proper facts. and answer the Noli

of 19.07.2004, Meanwhile. the statement of Shri Deepak

Agrawal, Mg Partner of § D Enterprises Iihs again been recorded on 29.12:2004 in relation to Unit No 111,

This has been-already dealt with under

srandum of Resiew of ease of M/s 8D Enterprises.

purate men
dated 31.12.04, {&_é'uprdingl)-. Shri Runhir!:inuh Wi u";ed {0 put up all relevant records or re exmminition

and.re verification.

3 The Dy Commissioner, Central [Excise. H
Cenitral  Excise, Div Vasai, were asked th put up o
Singh. Dy Comm (Prev:& Tech) di, 23.13.04. 27,12,
di, 28.12.2 D. Enterprise various letfers and rep
ndefSection 14, Ppachnama’s
ki |

vl

( Prev & Tech ) and the Assit, Commissioner,
tailed report in the matter. Report of Shri Runbir
. Reports of Assistanl Commissioner, Div Vusai |,
entation di, 13.12.2004, Records of investigation.
i o 20.01.2004 and 22032004, Statement ol
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WV L £ A

3 Gen/(30)722004/ Thel

e ; by P ; ! |
Miskimile l:&ﬁ! | nlsai0 \pus grantegd 1o \bem 1o use the heavy cranes and: haists alsa. |t
rdgd, during, he- Panchnama ob 17,01,2004 and;20:012004

i lic/same;yy e, ver ﬂ‘.h;" fine, if roquired. As per the reports, 1l 1s

repacted thay e vacls @t i b 4 iy
Vestikanl VABgUEDompiances!x e higve, peen'yerified, which interalia include input
-Jnr;:ﬁ:::?“;p'““ cture" biefory: removili under. AREZ: 4 “q. ”r fuctory sealed containers, as per
2310412003 Ah: Assit Commissionef Div Vasaly Lquu_P,Nd_\f.iﬂ':ch-‘R-l!!SDEH35!03]59! di.
10-tha S %WN: E‘R"?‘;"““.’“"’d"l‘° ..-.|.|.|,¢|.|w,'¢f.j“mq goar, under their lener dated 27.01.2004
I v - Ang- requoped 1o verify the, saipe sgein il required. As per file records,
owaver, 1o sl ntﬂu"oﬂﬂ Hchie agaln. | L
S ListoUnublied:lnpyt invoicas s o0 20013004 -Angaige A prepared by the nvestyation ToF

LI

30;??0'3:" dh“ prepared. on 22.06,2004, a list of inpul | legs whieh remained unutilized. ns on

input; kil (dmﬂ searah). For this, the] vestigation has.prepared, 8 statement, showing the quantity of

bEeR Wiy ‘: againstgaoh: ARE2 [No 1fto 131] 71 haye:thys identified the involices, which have not
2ed for expoets L. 20,01 2004| and quantified-thasbalanee quantity of inputs in Kgs, available

under gach Invoics. 'This:statgmen 5 ! !
2. { 100, T ARG i d 1o “Annexure A mpn-u.‘. by_:h: investigation on
2.06:2004, consists ofidnput Involces of §5 Colls (s ), only: As per the investigation, the - —

unutilized Invoices ofi'SS:Patta Pani A !
b b Paita Pami | _pvailnble, This statement was. produced
gufﬁ"-sh"'qﬂp"“ng Jon 22723%06.2004, f wﬂlllhnli‘ and, to 1dentify the Involces of S5 Patta
r:“ v t?‘““ respect to-thedseized goods 16,797:50 kg, Hawever since, ho invoices of the. Patia Patti

anu mtmr_:}; shownito him, the Mg Parner could not idontify: the correst / relevant invoice, |t wis

ll\elal:um hardhere are no lized input Tnvoloes available for the patn patui, and n show
Saurgy edon 19,07:2004, B Enterprises has writion:many letters In this regard, and sought {0
explain, SD rises has sought its yecords as per letter'26.07.2004,, to explain the proper [acis. [t is
ved that the' 1o vest) lion never/ jrovided the records 10 Shrl Deepak Agrawal while recording the
statemeit on22.0 2004/ or 23.06.2004 § They have als0 not provided the records il date, sought by them us
per their stier 6:07:2004; On | the jodher, handy SD Enlerprises has alleged wnder their lener and
repros ; ¢ Annexure by the HQrs Preventive, is false and that the.proper unutlsied
bare bl under (heir 1npulRegister and can-be verified also from their

nder SrNo23 of the Lmjuum’ Shri; Ranbir Singh wes asked to prepare the

b correct it of uputilized invoices. and compare them with the

lave e e&lllinl;d_.lhil}'psl‘ﬂﬂ'l’!“"': statement, now presented by Shri

1w, and the Annexure A [ List of Unutilsied input invoices ns on

vestl on 22/23.06.2004, ta verify the correct tacts. It is seen that that
2084rby the Ln.sqsaiminn-'minwrrmly'ﬂnwn by the investigation.

e

Llnﬂgw nisons Metals Lid Inv Nosd7], 472,474
20,01 .04-8nd.sti fwumum:mumf‘m Patti, were
A MWJM Mg Partner D Agrawal on 22.06.04.
camespond-to,the Batia:pani fnvoice Nos 471,472, dt 13.11:2003.
f L;i'n'iild' |/ These Invoiges are also availabie in the Input Register

] 529 dt 16.1]. 20031t is not gomect (0 say therefore that, the unutilized
¢|nbt available withithe assesses, for the seized quantity of Steel Pati

rhe, further shows thatithe Patta Patti purchased ratc of Rs 33.50/kg hns
u1d not satisfactorily explain the detnils. to the Jt Comm, v
is fhat the party is trying 1 claim rebale, on paper (nvoices of
sup by Shri. D R.Chatwrvedi. Supdt (Prev). that

e putsilp by She
and only:Paperinvoices for S8 Coils were being procurcd.
i of biaining praper involces with the inputs received.

y Comm; Gentral Excise. Division Jodtpur, d: 04.02 2004

gt Patiwere supplied by the manufacturers based in
7 Dy Comm. Central Excise Division Jodhpur di.
o rersto S D Enterpriges. On the other
under ts lotter di. 16" August 2004, that they

and gauge as per Party Order, &s per statement
sfirmed the delivery of these goods to SD Enterprises at
lity. of the said Patta Patti, in the assessee factory. on

| i.t'-'.m that 85 Coils belonging. lv.'-ﬁlll}il‘l‘l'@bils. Cujarat
hocts of AC metals lnv No. 31 dt 27.09.2003 ete are also

> [Enterpriges, the 43 small coils of 5210 Kgs (recorded and
e s of tha pasenumastr colls, which were recsived and ther
R issued under Issue Stips. As per the report, the Master coils are cut and
T details of the inputs issued are available under the production log of the
& with the thput Register of the party. The quantity of $210 kys approx
e 4% cnils. ave.remains andtherefore do not contain the stickers wnd quality on

S




| )

w)

- s W [

-

= s

-

8 E/1106,1232,1334,1335/2012,85133,85985/2015
87474,87480/2019

the sam: |

proper t?u:‘h{:-ut‘::tz:yl:: T;“““f soils, The b in the & af facture, and- It ls;just and

contain full-sealed coils 5[ h""““m cutmaterial-and{not full seakd coils only. It would be expected to

that, SO Enterprises, wat if he was & trader, in taw niaterial of 84 Colls, This fast.therefore establishes

SUPPOrtS the proper o :; actually usingthe colls forimanufi and not trading them for any gains. It

contravention. These ; :““ of the unit, as also verifigd by the Jur Range officers, who never noticed any

were also found i alinos 43 colls:areipending fbe issue and jmanufacturing. These remaining coils

(iv) Fu:;. the party's factory and not at a 3"

GEO CHEM L“:r’;l‘o‘:? Test reports Nos 61159, 61160, 61161, +1 162 dated 27.03,2004, received from

ies (P) Lid, correspond to "I supericr gfade stainless steel oolls/sheet of AlSI

316, 304, 301, etc from Jindal, §
gciid o A |
rsn‘:.l:: !\:‘ﬂlw. Gujarat (Letter Zb.iou:..‘;onglt: :[\;'G_rr: ol::p;n:. J:I.n“rz:::p:ﬁ: i::h g::::. ;:'E;j;:: 'l"Rl:HIl
the party for “::'i r‘-‘#&‘:}:upphen. Thereforeboth gmdes of exppnsive and cheaper variety nre used by
is only using cheaper vnri:::""' 1 find that he, mve&lpunn has fherefore misrepreacnted, that.the party
) 1 G o gk sndmisieing i SH/R SO
quantity of seized inputs under Ve facts and tircgmsiances afd records placed befare me, that the
per their Input Registe: under the panchama on 2 01,04, match the book stock af 8 D Enterprises as
was not only Mhs, o :':.‘d on 20.01,04, ofisppfox 36 tonnop. The facts show thal, D Enterprises,
paid input dmfﬁu 'bu:n!et“ am_lvootld- and the :::}'-m stoel Patta partl, with proper duty
investigation, records that SS‘C.: Uniag 8 fof manufectufs. The Panchnstil propacsd by the
varioty of raw. matecinl. Further ils.and SS Patta Parti were avillable, le oxpensive grade and- cheaper
the category. of S§ E Further, the report now prépared, shawp that Unutilized input invoices for both
AT Coils and Patia Pati, are av e In the selzed Inpur Register. | find that the
s the Involces of S Pafta Part, of Unisons Matals Lid &1 13/14.1] 2003, in
Bh andnriw.:én. a Ij;‘u“;:::m input inyoices a8 on 20,01, 2004, Annexure A. [t is seen that the Inputa of
12.01.2004, but sho Ltd, Chennai have. already been and ¢ _under ARE 130 dt
ad Staol sioctd No €30 8 unutilized by the investifarion s on R0.01.2004. Alo (RCE of AC Metal 53
s i © 630 are found unutilized as.on 30.01.2004. | find therefore, that S D Em'qrprim whas
mimﬁ““" .8 lwﬂf:u: statement prepared by the invest{gation on the 22,06.2004; <leading to
inpuup‘unwm eo d 'Ih;: :;::a h.ml:’m he Geo cheri lab, also mateh the composition of the
& \:gld o i;.il obu:‘:d that the Mg Partner under his s nt 22/23.06.2004 has clearly stated Ih::
: possi to state as to which invoites the to and the competent
who could prepare the reconciliation could dol the same. The Mg Pariner under :I:u Sl
ém!\o_&zw has made categorical submissions 1hat to give & active roply hie need the sarvices of the
harered Accountant and Excise consultant and Iso the recopds drawn by the department along with
Shri. Peshawaria, Ho . the. investigation is ynable o ex in, 85 to why thess records were not
provided to the Mg Parter on 22/23.06.04, or for examination df the Party’s chartered accountants, prior
et o e e 8 ) 20 el pll i S i
invoices; [t is natura e jon erprises,
should be: provided, so that the accounting people of the party can answer. The representation of the
party, that it is not possible to identify the unutilize invoice byja mere glance, i3 wherefore correct.
(vii) These facis show that, the proper {seized resotds were held back from the mssessce.
! ity to explain and give & proper reply. The
blbe 1 Annejure mﬁwﬂwgﬂﬂmlm, is
: mi the correct facts by the i 10 the- issusnce
of the Notice on 19.07.2004, by the Commissiorier. The inventigation was duty bound, to provide the
A o e o o o o
: L € € Aan 154 i now Sou| 1ec
O dor letter 26.07.2004, have stil not beea provkied and apgred a5 fon traceabl il
Supdt (Prev) has reported that he had never ived the 2004, from Shri
Chaturvedi Supdt (Prev). He is unable to explain, &s o why this information was not brought on resord
immediately therefore and kept supressssed, for 9 months. Qn the other hand It is a fact that sil the
invoices and ARE2 forms were in the custody of the investigation and also held by the Div Yasai, Inspite
nfthel‘g&p:‘;n incorreat Annexure A, was:prepared to show that input invoices of SS Patta Patii, are not
avajlable with the party. !

£
i
g
i
H
3 i
=
5
o
T T

e 10 suppress the true facts of the

(viii) ~ These facts shaw, .
case, for a long time. Proper. facts bee f of having all the lnput invoices and ]
ARE2 forms, .the: incorrect Table- of unutiliz was prepared and confronted on
22/23.06,2004, before the Mg Partner. 1! jon and mi tion, has resulted im issuance =
of the Notice. | find that Mr.Deepak. Agiawal, cprived of proper records on 22.06,2004, though ?
they were available with the i . This suance of & notice on 19.07.2004. Shri :
V. K Srivastava hag observed adversely, 180 | i 16.07.2004, and warned the Supdt !
to.be more careful in the future. No investi “claims that the records are:non: tracenble 1
and not shle to provide 0 SD Entarprises, when i i {
i the lur Range officers have verified the party's 3

As per the Asst Co

(ix) Commissioner, ) .
records regularly and not naticed violations during iheir facto visits, During the investigations done in
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ehicles owners are not aware, of delf

‘1’:“83&::? 1;: M/s § D Enterpeises, since these Vehicles are hirdd by the Corgo Agents on daily basls,
the V ole owners are not aware of any § D Enterprises. AP ihe Vehicle owners are not the drivers of
. ehicles. The Cargo agents have reported Lhat they hite the trucks from market, on duly basis
requirements. They at imes, change the Vebiclejlso if not afallable snd substitute them for dellvery o

. 1s also use Heavy duty Teallors,

the goods from Navi Mumbal, Kalaboll i i
i, Kalaboli ew, It s {eponud that{ cargo agen on ordinary trucks, Therefore it

upon. Also, some of the Cargo Agents have rupoJ'l:d that the ¥

Efr'::wm[ﬁni ;::1 ::: lhel Heavy !Coils. which are tormally not mnspar'.ndhl & L sl i
rely merely on | | _ which are 1
corroborative avldanuy y on the vebiclp owner ‘“ll"““'“

olhliﬂc ke At Commissioner, C.EX, Div. Vasal, hyns | further placed some rclpom.lmcew:d from

E ki F”""““ offices .of Chennal Rajajthan, Gujarpt, In rolation 10 the investigation of
nterprises Unit No 111, My attention s drawn {0 his repart ¢ 14 October 2004. 1t Is reported, by Asstl
Commisaioner Div: Vasai, that the report from Central i, does not effectively
submn_t'uu the case of the department. The letter duied (§.0Y. Excise, Chennal |
Comtnmienarm. confirms that (he inpuls we delivered by the Denlers 10 the party sD Emrprllm, at
Vasal. They have produced proof of delivery ddress of <D Enterprises I
ave delivered the goods supplied by Salem

Vasai, The crux of the report produced states that - ) Th
W Steel Suppliers and Bombay Metals to § D Enterprises | okgh hired Vehicles, 10 The goods have been
4 delivered 1o the address mentioned In the Invbice and \ obtained*from the congignec as A

o token of reccipt of the goods; Iil) They collectpd the transpion Charges from salem Steel Suppliers and

‘ Bombay metals through Cheques. | ! .

i " (;}a Under lener FNo.V Ch.?!(JU]lhOﬁ} 1y 85 di IJ.MJD?'lIhI Dy, Cum;ﬂmi;np;.

ech Central Excise Thane 11, had stipulaied Wlie cond for granting permission 10 work under Notfi ;
| 4172001 CE (NT) du 26.06.2001. The Jur g:nn.c offi w‘:: accordingly: directed 10 verify the A
- quentity / quality of the inputs a! the time of receipt [y W8Y of surprise checks,: that the Asst
e p conditions and submit reports to that

Commissioner shall also monitor the proper compliance the
effect periodically, The assessee was also difected 1o permit access 10 their factory and sls0 1o thelr
records, for verifications, These directions wre glven tojensure non
X 41/2001 dt 26.06.2001. Accordingly, the p*rminion wils granied 0 the nascssee Wy UC
it Commissioner Div Vasai under his letter FiNo.V-ITec B-wsDemsmrm dt. 21.04.2003, with
i : direstions to the Jur Range Officers to enst complinnce i '
per records placed before me, the Jur Range dfficers ified the assessee’s records, verified inputs
; P roceipt, and allowed the removal of the Fifished under factory sesled containers under AREZ,
upon due verification of facts. No contravention of complifnee by § D Enterprises. Was noticed by them.
2 rmed by the Jur Ronge

at any siage. The verification of the inputs regeived at  has also been confi " \
officers. during \heir visits, as p_'ei'-e_opkl-"wmfm the|case, of non \ransporiation or nan reCeipt of
inputs at factory premise of SD Ente _id completely ruled out.

(vi) The investigali has also reported that, in spme cases, the vehicle nos. have changed fter
Ihe initial loading of the goods, for various reasons. I such circumstances, the records of transport
ded. to the Vnshi preventive. for

d

‘sought by § D Enterprises, are very zrucial and need [to be provi Ve :
examining and verification, before any case car’be made put, There isno that $D Entecprises hins
paid large sums of money towards transportation in 2002-03 and 2004, There is also 110 dispute that
these records under Sr 20-23 of the Panchnamd e bien seized by the invedtigation of 20.01.2004, o
Shri S R Mayckar Supdt (Prev). HQrs, has ireported all th were not handed over 10 him. =
‘when he took over, from Shri DR Chaturvedi Supdt (Prev) HQrs - And that he was asked 10 follow only
p | was this fact for

certain documents. This is totally unacceptable |f this case, why t suppressed o
such 8 long time. Why were these cruc record and file. Why was the It
Commissioner only in s a clear that the proper facts were being
deliberately suppressed by the investigation, wh [ ywledge: Denial of these crucial seized
M_ﬂ!ﬂ\ezm.mmllin, is clearly in breach of ipl ufnltm'll)tﬂ!m
| i : |
(i) I.'ﬁ,f:':‘hu the Deputy Commissionet HQts, Thane 11 under his letter dt 16.01.2004, has ,
sought a report. Asst Commissioner Div Vasai - about Transfer of Stocks — Raw Material from I
Cenval 1o Rule I8, etc by $.D.Enterprises. The AC has reporied that ¢ prox 120 tonnes of Inputs
purchased by the ussessce, under Cenval credit (18.09.02 till 29.02.03), was verified by the Range |
officers and wansferred to Rule 18, by the assessee,| priof manufacture and exports: The party has |'
received the following inputs of Real strips, Salem Stgel, ‘Kushal Industries, Bhandarai Foils, Ambuje
Metals and transferred them under letters dt. 02.06.2003 of 18340.70 kas; 27.06.2003 of 20872.420 kgs, |
19.06.2003 of 37230.79 kg3, {1.06.2003 df 32801.53 k! 06,06,2003 for 30021 53 kgs, back from the !
c er and transferred them 10 manufacture in june 9003, These inputs have been verified by the Jur
" + and payment of Duty by SD
receipt, of inputs by SD Enterprises, is not
mise, ond verified by the Jur Range
therea! _,._nammthgipid that the inputs were
1417880 Kgs of inputs / circles of SS Coils

sunlinlb_h: When inputs &re physically dvailable at

oiﬂaﬂ.mdﬂwnmnlfundw._ ule 18,
not transported 1o the factory of SD Enterprises. | fin
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the Job Warker Priyesh Industries, Vasii. who wif

|

1

)/
l

statement prepared by the Div preventive shows, |

1

1

manufacture by the party, My attention is al

‘.

\
i

XXXVI),

{wili) My attention is further drawn to
their ling of trans
portation, the goads and atco
lhlelso called receipt l.e. ‘PAUTEE’, or PAHUNC
wh Fh they obtain #nd keep in the MALKHA
:\l‘ro utable proof of deljvery of goods and the tras
e Dy Comm confirms that the Challans show

with 3 Loy :
ith 8874 kigs of scrup, glong with S5 Paita of 10)78.750 Kgs, were also found

were re
the stm:(r::::d Uf“""g the Isoarch under Panchnama, on |8" September
nt of the Vehicle Owners, recorded ly the investigation, and cannot be held

2507 i
2002 till 8.09,2002, That 2.12,25385 Kgs was received by SD Enterpf

Prev/02/
by Sﬁi S‘Eln‘h Mrlula’(SDE}l’?Uﬂd_—OS d1 02.06,2008, under whigh the inputs are reporied 10
cachnag Sharma, from Shah Metajs Indusiries, Santej to S

tunetl 5 ! ; jebter 11.09.2004 of the Maha Gujarat Tran,
netion as Cargo, Booking / Commission ugentp. for iranspartation: Th

g:;n‘ tl;::u.m:l OK. And that these proof of delivefy were provided to the consi
Thos payments recqlvnd from, § D Enterpriss, on proviging 1
. even as per the investigation, § D Enterprises has paid these Lranspor!

- orers. before collesting (helr piryments
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Wi/ Thell

Fin S

at the factory premise of
4§ Pann Palti. for cutting I'hese
2002, These Iacts rin contrry 1o
relinble. The
e (nputs for the period
ises, and issued for
letter bearing F.No.
he transpurted
Visil, [N/S

« piven the 38 Colls/

the complety reconciliation of th

drawn o/ tlie Central Exclse

D Lnterprises.
sparter. who
o transporter 1as stated. thal in
Jjyered 1o the consighee nnd
H in the local purlance 15 obtnified (roin the ConsigNCe,
Orice the Poulee is received. 1t 18 considered as an
psporters liahilily ceases. {n the case of S O _Enterprises,

receipt al Masai factory only, and the LRs hitve also
" wiee by the Transporters.
ivery al vasal fiwtory.
{ the PAUTEL. ¢

panying documents are de

he proof of del
{ars hpains

1rhe proof of delivery has already been establisl
vom S D Enterprises. Simifarly, the letters froi

UL

\
t

address al vasai. Placad opp, The case thal Uy

Roadways dt 26.06.2004 and other road transpofiers. show (Hat the nputs have

d by the Transp

) Bombay Tyaapor ot 14,06.2004, Shree Bhusani

peen transported 1o puity
5§ D Enterprises. or not

lnpuis were not received by
by the Suppliers 1o S0

A in kalaniboli. or nol delivered

transported (rom the Suppliers lnciory / podows
Enl;arprlws, lins o legatto stand therefore
(ix) As per the investigation, there

\

reported any diversion asd delivery 10 Bny
inputs by any other third parey; There is uo
assessee’s records of (ransport wecords conaiui
missing and not retimed to M S D Enterpees
engnged by the purty, have also confinwd tro

15[ na dispute (hat the paymet

Enterprises 1o all Input Suppliers through P
channels: The inputs of SD Enterprises have n bezn Tound at any other

iis have been made by S0

5 Aceoim Chegques and through proper banhing
place: the transporters hive not

evidunce s found showing receipt ol the

T person.
back of e money to 5D Enterprises. Besides, the
2 the wbiche nos used wilh other details. are reporied as
nand. the Carpo Agents

k. lov cluriiigation. On (he olher
grpivet 10 5 {2 Enlerprises vaspl fagtors | find that. the

party's difficully lo answer and explain the disy
ruled out.

(x) The production records of the
maintaining input. register showing the det
particulars of invoices. duty, amount. name of &
the ARE 2 No. in which the respective inpul

the quantity wise details of the finished good
each export consignment. SD Enterprises |
27.01,2004 in regard to the records of
Enterprises, has represented that the. finer
consumption now, are available to the goods
log books etc, For providing the proper explar
It is also reported by the Jur Range officers.
party, before giving export clearances undar A
ensure the compliance and verification of the
* conditions laid down by
down about maintaining any particular record
its manufagture. and the !
reported any contravention 8l any stage.
show the details of the inpts-invoices and the
disputed this. It cannot be said therefore tha
production recd

investigation, shows that inspite of all avail
prepared by the investigation on 22
which were crucial, are new deprived. and
categorically stated that the slalements ol ¢
; { ir work and the details af pre

rks hmve been

by =

offuction and ! system

JurRange officers were admiltgd{y venifying the ssme.

 records of the party alung with {he other records as per letter
by the investigation, and non traceable. A
106:2004.|In these circumstances. it

repancy 1n regasd (© the vehicles number sed, cannot be
! ‘.

[ussessee: AN per the investigation. (lie assessec wis
ils of mputs. such s eseriphion. quantity received,
g porter/imanulueturer, asyiis musde hirlanee Gusting und
ws wilized] The Daily stock pecount rEgisier Wits ilsu

proper ARE2 Register. showing

exporied.

as also _uiv'\:n further vlarifications under their letter
followed. On the other hand. SD

o wise wrade gty receipts und
under their production reconds -

‘ seeking the production records atSe N 230
they have, verified and sorutinized these records offthe:
ange officers were given specific directions to
ntlos under Notin 4172001-4¢. 26062001, as well as the

‘maintained. They have also reported that SD Efterprises has maintained
f d the details of the input invoices used for

ils of product wise si
ufaclured §

the Asstt Commissipuer Div Vatal, 1 find that, while there are na rules laid

Iy records s hecessary (or
nd hind el nbtieed o
repared by the parly al th time of el
ed there under. The Range officers hive not
taininy the necessiry records. These
26.07.2004. are reported as lust
so the venfication of Annexure A prepired by the
ble informafion, n incorrect statement Annexuie A wis
i & Clear that the party’s records

s prejudiced the defense of the party. Mr Agrawal has
ise clerks Rajendra Jaiswal and Mancj Kumar. are beyond
tion are ngt within their jurisdiction. 1 find no statements

- any pojiny| of time. and no statement recorded of the
I

5, the prarty W as nainiining sus

npuls consui
they were not main

9 \
I
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inputs at hp factory, merely on the buir:f;"::m":g;
canobomnrc svidences. On the other hand, it is 4
verified by the Jur Range Officers Range -0, are
and also 10 the Div Vasai, The findings in m- 1 d
by the investigation, further 4

blishes that the inv

forms have been certi I ! r
it is impossible, that the assessee has never received the
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£, No. ViGen/ 30072 2004/ Th-11

hicle ownersi statement, which are not supported by any
bbserved, that the production records which were nlso
ot beign prd\rided by the HQrs preventive 1o the party
f incorrect preparation of the list of unutilized invoices

:. Under tire statements
Y Shri DR Chaturvedi at the factory | i 1

tory in Vasai, on |
=pak Agrawal, Mg Partner, under Section 14 o

suppored by M
rep

Divisip
/5. Vipi
going through th

[aw

14 Q_BIC 3130 man .-|r' 1LV
& statement of Excise Clerk Shri
@ied that ma glai ngd informag
2ppcar hearsav. As such I would nat be in a positiod
of goods at unit No 3, 1 have to state that uﬂpf:puls
they are taken in by production department, Acknol

excise clerks are beyond the scope of their work,

submissions, of the Mg Partner, the investigation

and are placing reliance on the stalement of excise
CML that the statement was recorded of Shrj
was available. The Mg Partner has strongly represes
ctc can only be answered by the production personn
the excise clerk is merely preparing the ARE 2 fon|

- the two excise clerks are beyond the scope of their §
statements. He has further emphasized that the on
_production people. The excise clerks are natuar|
production elc. The seized records show that the isf
_ in the respective input register also. The party has sf
r-muauwmummmm
thickness stc. In such a sityation, the production rf
~ demolish the statements recorded of the excise ¢
- * Partner, and the statements of the excise clerks,
 reliable. The statements recorded by Shri DR C
the contents calegorically. denied. On the other

preparation of List of Unutilized input invoices [Ad
-demolishes, the case of the investigation. There is;
even without the production records, it is proved

of the Excise Clerk Jhri leendnf Jaiswal and Shri Manoj Kus

- Han
by the productiq mhmmmf
premises are handlied by the production department pnd not by te excise clerks.

him from the produstion persons. | find that the Mg{Partnr has c4t

was motivaied nnd not fair

mar, recorded

01,2004 and 20.01.2004 under Section 14, placed, Shri

23.01.2004) has categorically stated

31§00 pelween 1) LAsEL
ral excise n reg on rther our consiltants
4nding the idance for all staiulg ompli 1T . On
Rajendra Jaiswal and Shri Manoj Kumar. F;hn Deepak |
lon produced pre beyong cope of their wurk @ |

10 confirm {he details seen. In regard 1o the production
once received al the factory are received at the factory.
Wledgement and receipts are done. | £ exc
ling of all goods/inputs/of circles/sliests is done ut aur
fe has categorically stated that the statement of the
thal the goods/inputs/of circles/sheets is done at our
Inspite of these categorical
not recorded the s tof the p i _peqple.
clerks. On the other band. It is reported by Shri D R
Rajendra Jaiswal, only because 1o responsible person
yted that the proper facts of receipt of inputs, production
el, through the records and not by the excise clerk. That
s and excise invoices, based on the details received by
egarically stated that the statements of the
vork and appicar hearsay. He is clearly not uceepting the
e the inpuls are received. these are taken over by the
L not aware of the procedure followed and ahout the
ue slips for (he various inputs are aviilable. and posied
n:%

jated that want the production records noi. o shuw
|these issue slips and co relate the quality with the widih
bcords are of great importance 1o the party, Thesc facts,
jerks. There is full force in the submission of the Mg

orded hy Shri D R Chaturvedi, cannol be considered
urveds, havelbeen already retracted by both persons and
d, the tecortlings under the panchnama of 22.03.04 by
ty of the Phnchnama recordings. done by Supdi DR
regard o the genuineness of the statements recorded
Ements of the excise clerks is not reliable therefore, The
inexure Al. gn 22062004, by the investigation . further
full force iy the submissions ol the party thal == even
hat the investigation was trying lo misrepresent the true

9. Party has represented again, that there is

qwners for use of the tenants. And these are used

same industrial estate. Party has requested to
investigation is underway. He has stated that

. 1de ! 18 , has repre

B L1331
The R
of the Inputs. 1t appears that, the investigation hus

the assessee, and later denicd the assessee’s of his|
: e

reported missing by the Prev
production for co relating the i
tigation st the HQps

(HQrs). It is

Preventive. Simil

and correct facts, before the party on 22.06.2004. Mislead the

these rucial facts
ed at the Industriz tate of th 14 '-'.

Range officers had never disputed the same du

Renge officers to verify the assessee’s compliange

nputs with thefinishd

\as paid huge sums of money for ransport of the goads 10 its fietory, On

party and the senior officers also,
.
{heavy duty hoists available with the Industrial estate
50 for unloading / loading. at Unit No [1 and [1]. in the
fy the equipment once again if required. while the
been not recorded by the investigation
o _ eguip _O1_Heay 5

hanc 13

suppressed the true and correct facts. of compliance by
seized defense records, so as 10 suppress the true lngts.
h ofi“q. that directions were given to the Jur Divt

ing lh_e'ir'vi' during th

y. how car) the transport and production records go

L
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?
exolain. the records are not being provided o him? The sbofe facts indicate, th stlgato
purposefully, did not cenfront the Mg Partner with the proper av u.&n. input luvoices, indpile of being In
proper knowledge. That in spite of the caiegorieal request of Shri Daepak Agrawal, that thie inputs avaliable
in the factory have been procured under the cover of said docurpents only. [Point (v).at NIS “XV], The
superior officers have been misled, resulting in issuarice of the SN on 19.07.04. The denial of the records
Now ta reply ta the Notice by the Noticee, is in clear breach of Prinkiples of Natural Justice.

1.

19.07 .U‘F, s mmfore comect and cannot be ruled ot The investigation was awars of the pruper faets, und
the notice has been issued, inspite of proper knowledge that the records sought by the porty are not
available. And that even though the ARE2 forms / inyoices were qvailuble, the improper Annexure A [List
of Unutilised Input Invoites), was prepared by the investigation. J'he failure to provide the ceoards b the
Pary to explain, appears intentional, Inyestigation hes caused a d¢liberate failure of the propet fagts, from
emerging on re€ord. An active part has been played. 1d suppress the records of the assessec, No explanation
is forthcoming from the investigation, ac to why thé Annexure & was prepured Incorrectly, in the first
instance, when M the invoices of Patta Patti / Colls along with the{ARE 2 forms, were very much avallable
under the seized records, and also with the Division office, and eyen while recording the statement of Ulie
Pary. A assessee cannot verify the correctness of the AnnexureA - statement preparcd by the jnvestigation.
by glancing at them. The party requires its production records, pompliance records ete with his proper
personnel to verify the same The Mg Parter has cateorically staged 1t.is hard 1o sccept, that the

The assessee's contention of not being eble lo’, reply ond ﬂ{;nn effective defense (o the notice dated

ehigle capved () 110 g0 & SUL TR <

suddsuly gone missing, when 50ught by (e party, “The aim and abjest of an investigation it ultimately. to )
search and record the facts truly. The i igati not mislead |/ p or deprive the assessee of

his records, 5o as to take advantage to build a case against him. The actions of the investigations however
show that not cnly. S D Enterprises has been misled with incorrect records and deprived of proper records
seized by the department, 1o explain. This is illegal under law. The DFA for issuing the Notice cannot be
approved. The DFA put up alleging erroncous maL“ of duty hnd rejection of rebate clnims filed by

assessee, for alleged non transport / non receipt of Inputs. is ndt sustainuble on facts and in law. The
investigation has adopied illegal means to divert ihe proper fagis of compli by the by
withhalding the records during investigation and thereby causing misrepresentation. Further, the cruzinl
records of production and transport etc sought by the party. afe also reported missing now, thercby
completely demalishing the credibility of the investigation. No eask is made out agains! the assessee. How
can the pany explain and snswer & notice when the investigation] adimits the loss of the: crucial records,
which are sought by the party t explain, In 5o far, the imporunve|of the scized records is concerned, it is
clear thar the investigation was seized of the fact that he compliarke records of the assessee were lield by

i
)
g
3
-
-
g
)
g
g
| 4
B
P
4
r
:
E
E
I
F them, and the party had categoricelly placed this before the investigation again and again, through various
3
:

letters, The investigation did not offer these records of compli 10 the sssessee for explanation ai any
stage or show any deficiencies. The investigation did not provide records, even while recording tiie
statement of 22/23.06.2004, when sought by the assessée. The investigation i d of providing the records
sought of production, has prepared a with | lavoices of $8 Cails. Lo’ show that the
Unutilised Input Invoices for Stinless Sieel Pans Paul (cheape
showing that the party was seeking (0 take rebates on strength of |
Steel Patta Pattis. The investigation did not report correct details to
Show Cause Notice F. No.V/PUTh-11/30-06/2004/2634 was | on 19.07.2004. After issuance of the
Notice. when the same records, are being sought again by party, -idder letter 26.07.04, the investigation is
ml them non ble / missing, after 9 /10 hs. Failufe of the supplier to recard the proper
ve ber on his

variety) are not available . Thereby . i 7
voices of §§ Coils, but using Stainless : [
Jt Commissioner and us n result, the :

oice, mean, the non transport [of the inputs 1o the assessee fictory.
: correciness of delivery, and receipt of

ious facts placed before me, itis clenr
‘and the seized crucial records

their letter 26.07.2004, are crucial
the available documents held by the
is-of patta patti, were available with
made out by the investigation, The
inst the assessee and misied the

of production, transport, jobworking, mis statements éte sought uj

‘and imp to the assessee, for his defense. Even on the basis
investigation, it is clear, that the Input Documents for the seized i
the party. Suffice to say that, the facts run contrary 10 the
investigation has adopted illegal and indiscriminate means & g !
Commissioner from the beginning. | find that the records sought ¢ Sr Nos 20 to 23 of the Panchnamuy,
are crucial to the party and of direct importance to explain. These reqords are important to the party to show
the Vehicles nos. that have arrived with the inputs ahd the co rfation of the [nputs with the exported
producis. ; i

Commissioner Div Vusai, [ find that
ble 15 the 5.0 Entemrises. from their

industrial estate owners Adikanksha Warehouse, for use . That S.D Enterprises was using this for handling
of its coils, and also for loading of the goods in the factory sealed|containers for Unit Ne.Il & [11 in that
12
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premise. It Bppears that thews oruelal fucts iuﬂlrmud by the) party on 27,01 04, have not been verified by the
o':)rml‘fnut; :)u uently: That the Parch W record d by_Sh.-i DR Chaturved| hias nullllzurrJll'h:"::\:J:el
Th rocord by recording the stements of the right persons of fhe production depar
Srutoro the party had adequate fuollity to being colls of higher weight for their production, This s further
p;rm-qa by the remaluns of the heavier eolls of B10 tonnes, Wvhich were balance aid available on 20,0104 o
;‘:’tlnmmiu. This is also recorded under t § anchaamb, Henoe It is cloar that the party had sdequate
“‘:\o;ng BeArk for receiving the colls of 810 fonnes in thair factory. The r ination of the Annexiire-A
the un-tilizod Input Invoices as on 2110173064 reveals |t was wrongly prepared by the Investiyation and
ermnnr. Invaloes QFS.S patia parti which whrs uvallableifor the seized goods were not shown 1o the party
3 “o recurding thelr statoments, That the parly had propen (nvolces of purchase, for the swlaed (nputs of 85
Olls and 58 Patta Paitl, On the other 50 #xplanation s forthooming, 85 o why the investigation I
ﬁmm“ the avallability of finished goods sfoted n the premise, wiien there wera no such gueds Al nll,
50 Moty show an Intention, to mislead the case againgt the party of exporting finished goods nsisad ol
Panufaciured goods. Tho Tes roports of the|Geo Chem Laboratory co-relaie with the composition of the

el on m basls. to confirm receipt and wsags in the
r J\Mm exerolsed due diligence, and ensured proper
ations i, zi"mud by the Jurisdictional Range Officers, in o

dance from the Jur Division office of vasai, which is borne
b 2003, 03.03.2003, 22.12. 2003, 12.08,2004 ¢ig. Therefore, by
( the party has teled to evade payment of duly on the Raw

only inferior grade Stainless Steol of Patta Hatti was being purchased by the party. The lnvestigution has
iransparent manier, He has regularly sought

. Sl not been nble to establish the ow ,2004, of the job o
norshipl of Register 26 & 27, The lotier dutad 22.01.2004,
worker Judhav Traders on the otlier hand, “E:R‘ Relsier No. 26 & 27, pelong (0 them: Mr Deepak
- Q"““' Munaging Partner of $.D.Enterprisgs has categorically Informed that he had deputed that Shri
unil Peshiaria 1o Go-ordinate with jurisdictional g“mm.'.nd comply With the Central Excise Rule
and Rogulatiaiis as per their dlrsetions. This|is sls confirmed in the report (i the DivisionVasal. The
Ot under their letters dated 08.07.2003, 20.0

Purohase (nputs under tho purchase Invoices feizad by | sventive, Purchase Inyolces for both §S

Colls and SS Patta Paril, are both available ‘ or .:.{ L::ﬁr:::mr. 1t is therelare In correct 1o suy thil
iotional duct arly and verified (he vonduct and

sompliance of tha party's unit during their refular visit us I?“Mm:?m: have confinmed thut ull the

PATY'S 1e00rds ‘Wate Nerifed st ofular visit o e .

oxported goods. 1 i, therefore clear, tht.

sompliance of Central Exolse Rules and R

10 stretch of imagination, can it be sald, U

Materials or the Finished Goods, in any mhnner, It is clear that the Jurisdictional range Officers have

committed the offonce of re-crealing false smple parcels for test purposes on the vral direstions: froni the

H-Qtrs preventive in connivance with each othier. It s clear tha these crucial records of produstion

Iransport et of the assessee are now sought s he denicdl pirposefully by the H-Qtrs preventive.

cumsiances, [t is clear that § D-Enterprises lny ol ty
ule |8 of the C,Excise. The Division Askt Commissioner, has o propet reparts nge
Officers, verified the compliance uu‘f’u'é. 41/2001, before the payment of the rebate
47, a4 atw.mp itd @1 13/14.11.2003, correspond
Panchnama 20.01.2004 and mateh the seized inputs. Therefore
have been procured with proper duty paying documents from
pply has algo been confirmed by C.Eacise. Guinrat. who have
ards off ledger, ei¢. The HQrs (Prev). has denied the proper records of
SIS
“I;;f;““""*m*'w report of the Diyision AC, Visai, § D Enterprises had filed a devlaration under
e

N

127312003 which was verified by Rurisdictional, C, Exzise Office and approval given to party for
¢ der Rule | .D.Enterprides e declared Raw Materinls of Stainjess
sy : .

B i

ane , and confirmed by the job workers 1o the
; |'_m1d§§;by them. These facts corroborate aiso with the
by the JOB WORKERS, tha! they do not have any balance
ses und they have also receivedl their entire payments. In this
dto job work, compliance done by S.D,Enterprises. Shri Ranbir

obi lqlT:i missing were ¢ngaged by SD Enterprises and

! Challans, Bank
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E : | " T i
confirmed the recelpt of the payment from SO Enterprises of ¥ Supplier®’ Dealer 'h‘ !
ws fhat inputs have beed

reports of the Range Superintendent { inspeator: i
and verified by the range officers ot the party'$ factory. and the (WY ‘:’I they M4
input reglater. The Jurisdictional Range 0 firmed (%

fuctory swffed containers, with the manufaetured gootly only, and |
invoices and peckin 515

r certification of the ARE 2 and ths Eaport

] rocords of the party us well of the job workers from

goods from open market was received in unit
containers, under which the Rebate clalm was Wik} i

under such factory sealed axporl ot aim of robate.|® theref! A

pers ot 51 No'26 and 21 RO J ;f\elr b is, v

E statement of the party if regard 10 Rog!s
r is clear that §.D Enterprises Nes exercised proper complinnce offere ficatlons
. records, trangparently 1o the Jurisdictiona] Exclse Officers rogoldrly 0° Y€1 -
was noticed by the Range / Div Ofice, nt AY suge. S.DEM speised A uts regule d
utilization of purchnsed inputs as per approved formulas, They hiave received 1°P sed 1o Sales Tax and
out manufacture in s own factory as well 83 with the job Workprs ey a0
{ncome tax and have been paying their tases reguiatly The 'nvnwptiunsn e
compliance records of the party as sough under letel 26072004, 19 EC oo
E fve has still not been able 10 provide these records o fHie Asst c“‘“"t'm
= the Division preventive also. These appeAt P . 0 squN“,
r {nput invoices, by the the praventive offieers- S.D Eaterprised
purchase , monufacture and paymenis & ready ransporiers |
D ocds, They have further supplied et copies Y oy foul
varlous job workers These have been veri
the suppliers, Lransporters, job workers have

peen supplied of

5.D Enterprises. \nstead of reporting the
mislead the proper facts from the beginning
that all the input docunients under the
rmanufacturers ars proper dury paying @ 15
ety 10 thon uradicions] ExCs Offces. regt remoun (e L ot ben p1C
factories. None of the Input {nvoices are’ um -

by the respective dealers.

“",‘“'-“ < ous from their

Runbie Singh. Dy
04, under whicl) the

Jrises letiey

: (N v Mthl“f)ﬂsinﬁ Sumple
e e i oy w5 e
& Nge >~ L % ! 41 to )

mﬂ:m" s nt::':sgﬂ Renge office. And that these

Lmples for test PU ose, Of 10.02,2004. The
, of Shri Bliual, Encise Clerk. at WIS
' cha Bhagwa and Shrl

Chaturved pdt (Prev)

- iapautilie panchaama {0,02.2004, from 1S
mmmwr'oﬂ_mﬂf e
1o the <o Vassi giviny demiled information SO
; -1rm.uvii:'nuuw!ﬂ fabricated by (he o,
L ,jm_,;.mm_qu_ln;;m have challenged

87474,87480/2019
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the authenticity of the parcel used. SD Enterprises has further| informed, under reminders that “There is no
signalure done ol the HDPE bag at all as contpnded by the depariment, That the parcels were muslfy
packed in Carntons, and Sealed with They have reporied that the original sealed

L

parcel (EXCISE RECORD), is still in their possedsion and therefore how could the Range officers use it 94
10.02.2004, at all, They have challenged the seal|alio and stafed that it was pul by the departmetit offieers
alone, at their offfice They have stated that Pafcels without the exporiers u.pmenuuue sample meino,
cannot be considored as authontic representativg sample pargels, of the export consignment. They have
asked the depurtment 1o provide a unopened sample parcel with the “Representative Sample Memo™ fo
carry out the test further™, if required, Under leticy dated 24.02.2004, the party once again wrale 10 the Assl
Comm of C Excise, Div Vasal I, The relevant pdrilon is re ploduced. We have afreuely hrought an rucird
and advised you vide our leiter excised/2 di 12.03. 2004, with pegards io the expart samples penio ety
the procedure of the sumpla, drawn eic. We haye In say ‘-’M'i the Sample drawn wikder this (10022004
cantiot be plabla g us, us repr ive scrples. {f requfred, we are In position 10 affar (he sumple of
| this export goods from Oclubder Wil Jun avollolie with w, |nspite of the affer of the pady 10O .
QUKL jamples of the exnoried rood 8 A L did ng or lhese WOQUE 107 eITR 20 AE s
l verify aLici b : m v ,...,. ; pnple parsel withew
i Qri W Memo cann entle, & D Entgrprises, has repessnisd It In C
- %4 mpls Pars Ve b, « Rahge Offigs of R-0 Thang g
- LALAME Dy the oilicers of th . - elves lnvo in procuri g (v I
i [h h g rg dal’ ealbd parcels of the expor 000, WINEN RIS
" e s Q [ scalin nd whigh led' in the tam roof mAn I the Origing
B (2) Under letter d1.24.02.2004, S D Enlerp“ius. his stated that samples drwn under thix cannt bre -
!:quhi:;: Us as representative sampl quirell, we are in a position to affer the sumples of
| this expol s from wary, available wi s
3 (b) The AC niv'm has ..m:m*.fm F‘N:. :m. | @/SDE/I15/03 di 23.07.2004 (o
B the Dy Commissioner (Prev) thai the Memo's werg nat signed by the Officers supervising the
» export consignments, and these sample hemo's cannot be called as Authentic Meme! .
(¢) Again SD Enterprises vide lener 12.08.94 repested ils request and drew the attention of the Div A
2 C. The party has refered 1o the letter of 2.02.04 and and rebuttal filed on12.02.2004 and reminders
it 24.02.04 and 09,03.2004, They have again statcd thiat in reality te parcels are fabricated samples
nd do not represent the true original sapies, and details have been conveyed 1o the AC Office.
E (9) In response to AC letier di 25082004, the Deputy Commissioner once again reminded the AC
t Vasai, under his Letier F No V/PUTh-W/30-06/200474835 di 11.10.2004.
Dlignged 1he suinenlis of e Mg parceis o 1= 4

() The AC Division vasai under his lettef VT/Tecl/R. |8/SDE/324/324 dt 21 .10.2004 replied 1o the
party § D Enterpri that the ples drawn during exports were packed in plastic gunny bags
which were scaled In presence of your| authorized repressntative. A) The uificers as well a5 vour

. * representative were placing their signaures on the szid bags, B) where on, details such as Container

e Na,, C) ARE2 No etc, wern also recorded. D) It is not true that a sumple “MEMO™ was being
‘prepared during the relevant period. B) )t is also not true that stickered samples signed by the
Inspector and your representative were fbeing drawn. F) Therefore in the light of above Panchnama
10.02.2004 is found to bs correctly recdrded in the presence of your representative.

(f) Since no proper response was received by the party from the Asstt Commissioner Div Vasai, the
Mg Partner of S D Entorprises, has bfought. the original sample parcels on 15122004, with the
‘ORIGINAL MEMO" duly signed by the Range Inpspector Central Excise as per ARE 2 form, and
bearing the stamp of Central Excise, to|this affice and shown proof of the same, The sample Parcel
was found sealed in a tamper proof mnner The Parcels produced, show Lhat the Original Export
Sumple Parcels was preparcd and scaletl with ihe ORIGINAL SAMPLE MEMO? This is contrary
1o what was Informed by the Asst Commissioner Div Vasai under letter F.-No. V-ITech/R-
18/SDE/135/03 ¢t 23.07.2004. The Labels / Memo's contain the signatures of ihe exponers

ive as well as the signaturgs of the Jur. Range Inspector. The Memo’s also bear the
"gmnp"of‘macin‘ pector and the Exporiers Con present on the date of sealing of the
Container. The Parcel is sealed with wire and with the original sample memo . No signatures are
. placed on the bags or the Cartons. The Parcel is scaled in a Tamper Proof manner. No Conlainer No
or ARE No is mentioned or placed at gy place o the bag / carton. in any place. 11 is found that the
M - )Y =1s. gnis., COf d

he Off rarv 1o whi

1 .. R-18/50) ol =
the Dy Compmissioner (Prev, He has flirher prodused a challan bearing the stamp and s
" Smt A M Rane, Inspestor of C.Ex. Rpnge-1. evidencing the receipt of the packing material / and

JJ—"’ ' assorled siainless steel goods from SO Enterprises, fectory on 22.01.04, by the Range officers, He.
: \ ided the details of the Teing no elc. used and reported the names of the officers Shri

ewar, Smt A M Rane Shj A V Hingorani, wilh sepoy in the maiter, who had taken the

S
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goods, on o different pretext, on 22.01,2004)fronm the jory” . And Iater used them on 10.02.2004,
:::Jb:m also uheyn that the semples Inside the cantons, bear the produst name and distinctive
s h':‘“ pet their sxpart documents aigied by the sxolse officers. All the facts run conirary 1

- been conveyed by the Range! Division offiee. [\t appears that & collective efort has been
'l“ & suppress the truo facts by the Range Office and isrepresent. This above facts lend to the
nescapable conclusion that the parcels used on 10,02:2404, are not the original parcels of exported
g0ads. That the Range officers have been mi tihg the facts conti Iy, through the Ass!
Commissioner Vasai 1 [

(5]

{2) Tha information collected and placed before mie, corrdboraies wilh the facts placed by the piriy:
The complaint of 3 D Enterprises, Is fouid 1o be L It is reporiod, that the parcels hgld by
Range Office al vasai, do not bear the signatures of Il respective Excise Range Inapestors, whi
had actually supervised the exports under ARE2. For ipstance ARE 2 No g - B4 were supervised
by Shri AT Mishra, Range Inspestor but his si not found on the bags also, since he was
not avallable on 22.01.2004, This fucl clearly demolishes the recordings: made under e
panchnama dt.10.02.2004. Except for same parcels the Contnimer Nos and ARE 2 Nos are also not
available, sven on the bag, as reported by the R/O at Visai. Whereas i fact, no such detnil wns eYer
menticned on the bag at any stage. In (acy s per the ppriy, mostly parcels were' packed fn Cariens:
The information gathered from various ather persons, pepoys ste, during that period at the Range |
Div Office, show that the complaint malle the pasy] is correct. [t is confirmed that the sample
parcels used, were brought 1o the range olfice anly, aker the search cammenced on 20,01.04, Thai
the packing materin| / samples | assorted utonsils. ei¢ werc brought to the excise ofice afier the
20.01.2004. The parcels used on 10.02.2004. were re greatcd al the range office after 22.01 2004. It
was not possible to obtain the exact date and naneq of all persons involved, howeyer from the

sepoy. It is roported that the sample parsls wers nofmally not brought & the Range office. ufler

rmation gathered. the mnge lnspectar hirs

Preventive. Assuming that the Jur Range
4 have repurted the same. They could not
: such parcels, in any case. Re creation ol

A
admitted that they were ordered to do 5o, by :: Id
officers, were under pressure of somebedy, they sheul
have bed to such p from the HQis Lo peepa : e cre
fresh sample parcels by the RIO, in the guise of ofiginal export parcels. shows clear fraud and
collusion against the party. This cannoi be accepted pt all. The party has reported that these goods
were taken from their factary oa the 22.01.2004, and re also nssured htgrmﬂq.thmml_dhe,
no harm caused to them, It is clear thay,the assorted jgoods, packing | obtained by the mige
afficers, were used 10 re oreate the sample parcels a! 92 01.2004, and were then used befure the
Pancha's on 10.02.2004, by calling Mr Jaiswal, who T
understanding the same. Mr Jaiswsl wds however pfo
Mg Partner, who in turn reported the same (o the Asst
The party has alss submitted, that the Jur Range officers had  them [nter. th _
reports could also be managed at the tesiing laboraichy, if required. The involvement of the Officers 5
of the Range and Officers from the Hgrs preventive, sannet be ruled out. An Inguiry be ordersd
immediately and accountability fixed. _ -y
(b) From the above facts. it is clear that the Pancha's prpsent on 10.02,2008, were used oully as witness
for the drawlng procedure. The statement recard 4 4n 06.10.2004 of Pancha's Shri Shrikant Vishnu
Bhagwat, Shri. Rajendra Ramdas Deshmukh, i Lot material therefore. Their statement cannot
usblish the authenticity of the parcels used. It s diear that the Panchnama. wis used. 10 Cover Up
i the . e tre position was Ll

b ot fionc mhentiy cerginal parcels which are prepared a( (i of
nce the Panchnama, caniot throw any
“case, Al most the Pancha’s can only witness
ir presence. In other words, the prosedure of the
' Rl Chaturvedi and the Range Officers, to make the
"o the orders of the fnvestigation. These facts lend
4 was motivated from the beginning, with an win
i .norted that Mr. Jaiswal was ealled o the

the bags, before the Panchnama proceeding. It |
0 e the ‘Original Sample Memc', which was
 various RANGE OFFICERS und PARTY
w1 containers under AREZ 81 to 131, Normally
sculed with the MEMO'¢/ LABELS. as shown
The parcels in possession of the Ravge offive
pen recordings, which display thai these were
reported that. as per other range officers, at Div
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¢ 50 1puch space {0 store the parcals sealed routinely, The Range
hmmwm.forthuulngm 10,02.2004.

|s.before ARE2 No 81. The above
oy hmua::om»n. sinee the Rebaic claims,
an

M Umltr mlunﬂu und.u per regular p also, u. mandatory ihat the parcels are ked and
sealed in a wmpsr proof mur With|n 'LABEL ’ 'MEMO!. The label  memo shoud best buar the

llmum nd seals, of both the range who nre conducting

sealing ofL ‘export container, These M 1o make the purcs| as

! . ;m&%?mrmwh rign / Parce @;hwu leld hyl::lﬁ:: :rﬂl'i::::;or
' sim ettt ol i b Tt
i seal the mouth only. The label used forlsoaling shoulld benr the- signaures o I he excise and
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Sl
| purpose of the Panchnama or the gravity of the purpose, He ws promp to however raport 1o the "
" Mg Partner on the net dato iself, He has merely sluned p Panchuania without undersanding the
contents A4 purpose, On one hand Shrl DR Chaturvedi Jupdt (PreY) has recorded undet his noie
3 sheets X1 File No V/PUPth.11/30.06/2004 dt 04.01 2004, thpt n0 responsiblo person viz owier TS
present and hencs Altther delalls enquiries were ninde wilh he available stthorized slgnatory Shrl
Rajendra Jaiswal, In ofher words, a3 per Shei D R Chaturfedi and the investigation, ShH fnjendrd
Jniswhal was nol @ responsible person of the party, They ate unable 1o explain, os 1o why whs shri
Jalswal called |t the first nstance, for the Panchaume pfoceeding of 10.02.2004, which wus S0
orusial, to sscertaln the correct facts, Why Was Shrl Degpok Agrawal. M2 partner himself not
summohed to be présent for the panchanami i 10.02.2004, who nas bean co operating from the
beglnnthg with the ifvestigation, and hed sp wred on vagous dates before hie Iavestigation, Lt 13 &
matter of fact that the Mg Pariner Decpak Agrawsl has redorded his submissions & 2
agninst made wriiten clarificatloris on 27012004, He thas futher resorded hls_stalements ot ,
22/23.06.2004. These facts show olearly, that Shri Jaiswey WS \ised fot the rocording. wha wos e
respondible and failed to understand the motives behind the Panchnama and therefors signed the
same dn 10.02.2004, He was however promp! (o repor (s same of e noxt date to the Mg Partner
of 3 D Enterprises.

ey
(

-

(£) I spite of the complaint, no Matement was recorded ofl Shiri Rajendra Jniswal of of Shri Degpitk
the evidence held ‘80 Enterprises. Mr

Agrawal, 10 ascerain their say and genulnity, o exaniing |
Agrwal has categonically offered 1o produce the original sample parcels 10 the Asstt Commissionct
under, his lener dt. 12.02,2004, 24,02.2004, Under such circumstances, the Asstt Commissioner:
Div I'hnl sought to have verified the suthenticity of| the parcels used, and caused _Immedlnle -
inguity, from the departimental reconds eic showing thd date of receipt. plnce of storage. original RN
marks &nd nos ete, and recorded statements of the othgr Range Olficres under the Division, The ;
— Asstt _Cnmmlul.nner should have called for sample pireels from 5 D Enterprises, [0 verify
veracity of the complaint, The statemenis of the party'§ employees Mr Mishra and other relevant
persans, who were wimess (o thess, at the factory, shojild have beert recorded, W :
the various items of packing material, assofted steel u;d- elc, 10 the rane officers on 22.01 2004,
Why were these goods procured afier the séarch on 20,01 2004.
reporting that drawal Mor'mpm s
o mislead and suppress the (rue facts. When
the excise, is siill in possession ol
4 the range officers, use them in the Range
int by SD Enterprises'on 13.02.2004 and
These facts indicate, that efforts have been
inquiry should be caused with

e w
ey T

-

(g) | find, that the report of the Rango Supdt dt. 13.06.2004
wrm.l:clur\).!ﬁnmiwnmlqﬁqslmdw :
| the ORIGINAL RECORD SAMPLE, belonging ¥
§.D Enterprises, then how could Shei D R Chaturvedi
| Sup&ommmlbem.illlﬂﬂ.mhmlnd omp
| their representation on |5.12.2004, is therefore come
made to lead evidence, against the party,in &

the present afficers Shri D R Chaturvedi Supdt

- OEF W W e W W

ora D
Shri Deepak Agawal Mg Partner was not
Klow these fucts are coming o light after dx
gjve touwwu.lw'_wéhlhnstmimm_ iy
this oifice now after waiting farr such o Tong

[ Faore than 10 manths, when o proper response was
o5 in Februsry and send the parcels for

; :Qfﬁiﬁm._.s__ﬁnwim_mmju pproac

| time. i_l_itehnﬂmdndmnhntﬂ'un-nm : bru

| testing, was motivated from the baginning These are veny sggravating facts. and amounts (o

5 uhluwu-uamhalw-ﬁtj.-pm dans liave been adopied against the party, end

| then the truth suppressed. Al these facts, show hit ¢ crucial records of produetion, transport €€ ;
are now shown missing, so as to further suppress t . truth in the matier. Attempts have been made . B
to build a false case against the pamy from the beinnitg: Not only evidence s been created

i ! y i L ir selzed o and compliance recards in respect OF

3 the party. the party is deprived of theit

teir Unit No 111, There appears. & lear ellusion gy
Drew, and the officers of the Range-0l, €. Ex. Vasai

(h) The repont from the Range office that ihe parcels wete retumed 1o the PATty upon filing of the P/E is

" glso without merit. The -w-uﬂhl_l-'ﬂi_.-hl! fot een nble 10 pmd“ﬂulnlk resard or evidence

e e el 1y nge from the assstee factory. The Ko &

toe b officers Shri D R Chaturvecf, HOrs

|
i 10 show that they have the : actory

also unsble to produce & single record, shawing tie date of returm of the parcel to the assessee
i There is full farce in the party’s submission thet thegé parcels were never taken. L0 the Range oftice.
| and that the Range office never possessed them, 4n herefors could not have used them on the
i 10,02.2004, in the first place. In fact the party is I possessicn of the original parcel which wus
i sealed for the excise record. | |
E (i) The case of the departmen slleging insuMicient Njckel content in these export products, bised on
i the TEST REPORTS from Geo Chem Labs. ind ting that the nctual raw materials used were of
i s ' - Jurade of stalnless steel, is therefore of no

inferior and cheaper quality, or
2 18




13. Dite wise reports available on reord: f

20

Labs, Is of no consequence. The lest) resulis arc

consequence, When the parcels used for| iesting, areinol represent|
but were re created later by the range pfficers, then the test resy
from parcels, W
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F. Ny ViGN 30) 722004/ Th-|
ng the original exporied gaods.

Iis obtalned from GEO CHEM
hich were re created afler

22,01,2004, and not from the original sedled parcels of oxporiod goods

)]

finished & semi finished goods, were
more Jhun 100 tonnes of the semi finjshed
regisier. Why wag, the input sumple onl

(k

plastic gunny bags, during the relevap!

Origihal Memo, is duly signed by mT Jur Range' Inspeeter
TEXU 2424630 under
pid Iy very much pack

exporiers tepresentative, for Container
parcel, is in the possession of the party
reported used by the investigution on
he o The me

0,02.2004. This -

the possession of S D Enterprises, and

Under such circumsiances, it was impassible for the Investigat

vis still In possession
reel in ony manner,

10.02.2004, when, the originul parcel.
the other hand used, does not correspord 1o the Original Pa
the Range officers as well s the party

not on the parcel. | find that the
period contrary to the report of the ra
Stickered with the item names / distingtive nos of ihe
list, which is countersigned by the R
original sealed sample parcels. with il
to provide these samples for verifica
Also. as per records. it is observed. !
sample drowing on 10.02.2004, ul

matter, by the Dy Commissioner and Ji € mmissioner (Prev), 83 per
30 confirms that the suthenticity. of the
)2.04 is challenged by the
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From the perusal of the investigation report it is evident

that Undisputedly upon receipt of the duty paid inputs in the

Appellants' factory, the Appellants used to give Intimation to the

department giving the details of the inputs received and the

same used to be verified by the Central Excise officer who made

endorsement of verification on such Intimations. Copies of such

intimations are annexed by way of examples in Volume 6 (Pages

9 to 34). We have perused the said intimation letters and we are
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convinced that these letters were filed with the revenue

authorities.

4.3 Letter dated 16-9-2004 of RTO Chennai: In respect of the
Vehicles mentioned in the said Letter dated 16.09.04 of the RTO
Chennai, the Supdt of Central Excise HPU, Chennai I, had
recorded on 24.12.04, statement of Shri N Rangabhashyam,
Manager of Bombay Transport Co, Chennai, who had transported
the inputs in question in the said vehicles. The said statement is
at Page 5 of Vol. XI. In the said statement, the said manager of
Bombay Transport was shown the LRS which mentioned the said
Registration numbers and under which LRs the goods were
transported from Chennai to the Appellants. The said Manager of
the transported confirmed that the goods under the said LRs
were loaded at the godown of the Supplier at Chennai and
transported and delivered to the Appellants at their factory at
Vasai. He has further clarified, that there were certain clerical
mistakes in mentioning the Registration Nos of the Vehicle in the
LRs. This Statement was suppressed in the Show Cause Notice

and has obtained under RTI by Appellants.

4.4 Letters dated 11.03.04 and 9-7-2004 of RTO Thane and
RTO Tardeo: The said two letters are at Pages 8 and 18
respectively of Vol. XI. A plain reading of the said letters of RTO
Thane and RTO Tardeo would show that none of the Vehicles
was a Motorcycle. On the contrary, most of the Vehicles referred
to in the said letters, were goods trucks/ Heavy goods vehicles,
which had carrying capacity which was sufficient to carry the

goods in question.

4.5 Letter of Sales Tax Officer, Bhilad Check Post, Gujarat:
There are two letters of the same date viz. 25-8-2004, which are
at Pages 75 and 75-A of Volume XI. These letters confirm that
entries relating to goods supplied by Shah Alloys Ltd, Real Strips
Ltd. Shah Metal Industries and Unison Metals have been found in
the Register maintained by the Check Post, Bhilad. Yet the
Notice falsely contends that the goods did not enter
Maharashtra. The enclosures to the said letters have been

suppressed and not provided.

4.6 The Show Cause Notice has suppressed letter dated 4-6-
2004 from Sales Tax Officer, Bhilad Check Post addressed to the
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Assistant Commissioner of Central Excise (Prev), Thane-II, in
which it is stated that vehicles passing through Bhilad Check
Post are checked on random basis and it is not necessary that all
entries related to such vehicles are to be entered in their register
and that therefore it is not possible to state conclusively whether
the vehicles listed in the Asstt Commr's letter had passed
through the said Check Post or not. Further, in any event, Bhilad
is not the only exit point from Gujarat to enter Maharashtra and
goods from Gujarat can enter Maharashtra also through
Songadh, Talasari, Saputara, Kaprada and route from
Ahmedabad via Baroda-Pardi-Jawahar South West-Wada-

Maharashtra.

4.7 Samples alleged to be drawn out of Representative
Samples of Export Goods, alleged to be available with the Range
Office were fabricated by the department. In Report dated 27-
12-2004 put up by Deputy Commissioner of Customs
(Preventive), Central Excise Thane-II to the Commissioner
reproduced, he has stated that there is no record to show any
permission granted to Shr. D.R. Chaturvedi, Supdt (Prev), HQrs
to draw any samples at the vasai Range office. He has further
stated that the officers procured assorted steel items, packing
and stitching material from the assessee factory on 22-1-2004
and brought it to the Range office and re-created samples on
22.01.2004 and such re-created samples were used on
10.02.2004 during panchnama. He has stated that the items
contained in the parcels are not the exported products as per the
packing list and none of the items bear the product name and
details as per the packing list of the exported goods. He has
further reported that the bags prepared on 22-1-2004/10-2-
2004, have been marked on plastic with ARE 2 nos and
signatures made on the bags since the original export sealing
label was not available with them. He has further reported that it
appears that Shri Rajendra Jaiswal was intentionally called
before the Panchas, who did not understand the motive behind
this; however, the Mg Partner of the Appellants on the very next
day 12-2-2004 complained immediately in the matter. The
Report further states that as per the evidence collected and
inquiry done by the Assistant Commissioner Central Excise, Div

Vasai, the samples parcels used on 10-2-2004 cannot be
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considered as the authentic sample parcels of the exported

goods, which were prepared at the time of container sealing.

4.8 The Registered Dealers who had supplied the goods in
question have all confirmed in their statements (Paras 42 to 75
of SCN-Pages 115 to 129 of Vol.VIII) that they had supplied to
the Appellant, and that, the Appellant had purchased from them
SS Sheets / Coils, covered by the excise invoices, issued by
them. The dealers have further confirmed, that payments for

such Purchases by the Appellants, were made by Cheques.

4.9 Reliance placed in the Notice on statements of Vehicle
Owners is misconceived inasmuch as the Vehicle Owners were
not themselves using the vehicles for transport and were giving
their vehicles on hire to Cargo Agents/Transport Contractors who
carried out the transportation. The department had carried out
investigations which such Cargo Agents/ Transport Contractor
who confirmed having transported the inputs to the Appellants'
factory, but the same has been suppressed in the Show Cause
Notice. Letter dated 30-11-2004 (Page 403 of Vol. XVII)
submitted by Vinod Chauhan on 2-12-2004 to the
Superintendent (Prev) Central Excise, Thane-II on behalf of
Tropical Transports, Panchsheel Roadways and Vin Logistics,
shows that Statement dated 25-10-2004 of Vinod Chauhan had
been recorded by the department, but which has not been
referred to in the Show Cause Notice. It is also with the said
letter he submitted date wise details of all payments received by
his firm from the Appellant, together with Cheque Nos/ Bank
details. He had also submitted copies of receipted Challans
showing delivery of the goods to the Appellant's factory. He has
clearly stated that he used to take Vehicles on hire from various
persons such as Sumit Ahuja, A. Gupta, Sonu, Pandey dalal and
others in Kalamboli who gave their trucks on hire for local

transport.

4.10 One of the Vehicle Owners, Sumeet Ahuja, whose
statement dated 14-9-2004 is relied upon in Para 13 (Page 107
of Vol. VIII), has affirmed Affidavit (Page 341 of Vol. VIII in
Appeal No.E/87474 of 2019) wherein he has affirmed that he
had provided his trucks to Cargo agent, Vinod Chauhan during
the period 2002-03, 2003-04 and that since he had given the

trucks on hire, he is unaware of the details of cargo carried in
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the said trucks and information about the same can be given by
Vinod Chauhan.

4.11 It would be evident from letter dated 15-9-2004 (Page 364
of Vol. XVII) of another Cargo Agent, S.M.Akbar, submitted to
the Superintendent (Prev), Thane, that his Statement dated 3rd
Sept 2004 had been recorded by the department. The said
Statement has not been referred to in the Show Cause Notice. It
is apparent from the said letter that the said S.M.Akbar had
stated that he is a Cargo agent, specializing in consolidation and
movement of cargo from Kalamboli and Navi Mumbai and that
the Appellant was their regular client. He submitted attested
copies of challans of the suppliers with Appellant's stamp and
signature of the receiver in the Appellant's factory and copies of
weigh bridge slips. He also submitted statement of payment
received from the Appellant by his firms, S.M. Akbar and

Velankali Roadways.

4.12 In Note Sheet Order dated 31-12-2004 passed by the then
Commissioner of Central Excise, Thane-II, Shri Shishir Kumar,
after reviewing the investigations and evidence, in the light of
the complaint dated 15-12-2004 by the Appellants' partner, the
said Commissioner has in Para 6 (ix) (Page 7 of Vol. XII), noted
that as per the investigation, there is no dispute that the
payments have been made by the Appellants to all Input
Suppliers through Payees Account Cheques and through proper
banking channels. The inputs supplied to the Appellants have not
been found at any other place, the transporters have not
reported any diversion and delivery to any other person, no
evidence is found showing receipt of the inputs by any third

party. There is no flow back of the money to the Appellants.

4.13 In view of the above we are of the view that the
proceeding are in bad in law from the initiation of proceedings by
way of issuance of show cause notice. When the show cause
notices themselves are bad in law and the adjudication order
passed in respect of these show cause cannot be sustained. It is
also not understood why revenue proceeded with the show cause
notice when the investigation report as reproduced above has

concluded against the issuance of show cause notice.
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5.1 In view of the above all the appeals filed by the appellant

are allowed and that filed by the revenue is dismissed.

(Order pronounced in the open court)

(Sanjiv Srivastava)
Member (Technical)

(Dr. Suvendu Kumar Pati)
Member (Judicial)
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