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Revenue has filed this appeal against the impugned order dated
24.04.2019 passed by the Commissioner of Customs (Appeals),
Mumbai-I. Vide the impugned order, the learned Commissioner
(Appeals) has set aside the original order and sanctioned the refund
in favour of the respondent herein, holding that the doctrine of unjust
enrichment would not be applicable to the refund claim filed by the
respondent. Revenue has assailed the impugned order on the ground

that no documentary evidences were submitted by the respondent to
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demonstrate that the incidence of duty has been borne by them and

the same has not been transferred to the buyer or any other person.

2. Heard both sides and perused the case records.

3. On perusal of the case records, we find that the original
authority vide order dated 27.03.2017, though had sanctioned the
refund claim amounting to Rs. 68,88,060/-, but instead of paying the
same amount to the respondent herein, had credited the same to the
Consumer Welfare Fund (CWF), holding that the certificate obtained
from the Chartered Accountant is not sufficient and the respondent
has not submitted any proper or valid documents to claim that they
should be legally entitled to get the benefit of refund. The said original
order was negated by the learned Commissioner (Appeals) vide the
impugned order, holding that refund claim in question was reflected
by the respondent in the Balance-Sheet under the head “other non-
current assets”. As per the generally accepted accounting principles,
when an amount is expensed in the Profit & Loss Account, it is evident
that the said amount is recovered from the buyer(s) either directly or
indirectly i.e., the person has factored the said amount in the cost of
goods sold. On the contrary, when such amount is shown as
recoverable or receivable in the books of accounts, then such
reflection would conclusively prove that the burden of such amount
has been borne by that person himself and not passed to any other
person. Insofar as the doctrine of unjust enrichment is concerned, it is
the statutory requirement that the person claiming refund should
adequately demonstrate that incidence of duty or tax amount has not

been passed on to the buyer or any other person(s); and that the
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same has been borne by the claimant all along, during the entire
period of dispute. The respondent herein is a division of Century Enka
Ltd., which is a public limited company. Maintenance of proper books
of account is a statutory mandate and subject to audit and verification
by both the promoters/shareholders as well as the authorities
functioning under different statutes. Since the refund amount in
question was not considered as an expenditure during the relevant
period and was directly reflected in Balance-Sheet as claims
receivable from the department, we are of the considered view that
the doctrine of unjust enrichment would not be applicable and the
refund amount in question should be paid to the claimant, instead of

being credited to the CWF.

4. In view of the above discussions, we do not find any infirmity in
the impugned order, insofar as it has sanctioned the refund in favour
of the respondent. Accordingly, appeal filed by the Revenue is

dismissed.

(Dictated and pronounced in open court)
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