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2. The Appellant was imposed with a penalty of Rs.1,00,000/- under
Rule 26 of Central Excise Rule, 2002. The contention of Revenue is that
the Appellant was involved in fraudulent export of goods and helping
the manufacturer exporter in fraudulent receipt of rebate of

Rs.7,25,34,077/-.

3. The learned Counsel for the Appellant Shri S. P. Mithani, Advocate
submits that the demand against the alleged erroneous rebate of
amount Rs.7,25,34,077/- was conformed through the same Impugned
order and the said manufacturer exporter on filing appeal before this
Tribunal through Excise appeal No. 87391 of 2013 was held through the
Final Order No. A/86180/2022 dated 16.11.2022 to be not liable for
such recovery by Revenue by way of allowing the appeal of said

manufacturer exporter.

4. We have taken the earlier Final Order dated 16.11.2022 into
consideration and also taken into consideration the Provisions of Rule
26 of Central Excise Rules, 2002 and have come to a conclusion that in
the instant case when the goods were manufactured and cleared from
the manufacturing unit, the Central Excise duty was paid which was
subsequently refunded to the manufacturer as rebate and therefore,
there is no case of evasion of Central Excise duty. Since there was no
case of evasion of Central Excise duty on clearance, the question of any

person abating evasion of Central Excise duty and rendering the goods
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liable for confiscation on which Central Excise duty was paid does not

arise.

5. We, therefore, hold that the penalty of Rs.1,00,000/- imposed on
the Appellant is not in accordance with law. We, therefore, setaside the
said penalty imposed under Rule 26 of the Central Excise Rules, 2002

and allow the appeal.

(Dictated and pronounced in the open court)

(Anil G. Shakkarwar)
Member (Technical)

(Dr. Suvendu Kumar Pati)
Member (Judicial)

Kajal



