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Brief facts of the case are that the respondent herein had 

obtained Advance License/Authorization for procuring the raw 

material namely L.S.H.S., without payment of Central Excise duty. 

They got the invalidation letter from the Office of the Joint DGFT in 

favour of BPCL to procure the goods from the indigenous 

manufacturers. On the basis of the said invalidation letter, M/s BPCL 
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though was eligible to clear the goods without payment of duty, but 

opted to clear the goods on payment of duty and accordingly, paid 

the duty. Such duty paid by M/s BPCL was availed as Cenvat credit 

by the respondent.  Taking of Cenvat credit was disputed by the 

Department on the ground that there was no scope for payment of 

duty under the Advance License/Authorization scheme and since the 

appellant had availed the Cenvat credit of Central Excise Duty paid 

by M/s BPCL, the same is recoverable from them. The matter arising 

out of the show cause notice dated 08.03.2011 was adjudicated vide 

impugned order dated 30.04.2013, wherein learned Commissioner of 

Central Excise and Customs, Belapur has dropped the proceedings 

initiated against the respondent. Feeling aggrieved with the said 

impugned order, Revenue has preferred the present appeal before 

the Tribunal.  

 

2. Heard both sides and examined the case records. 

 

3. It is an admitted fact on record that M/s BPCL did not avail the 

facility provided under the Advance License/Authorization scheme 

and cleared their finish products on payment of Central Excise duty. 

The respondent herein, being the recipient of such goods and such 

goods were used in or in relation to manufacture of final product, 

they are entitled to take the Cenvat credit of Central Excise duty in 

terms of Rule 3 read with Rule 9 of the Cenvat Credit Rules, 2004. It 

is not the case of Revenue that any proceedings were initiated 

against the supplier M/s BPCL, questioning the reason for the 

payment of Central Excise duty on the final product manufactured by 

them. Since, the supplier of goods has not been issued with any 

show cause notice, the respondent, in the capacity of recipient of 

such goods, which is used as inputs, cannot be questioned by the 

central excise authorities, having jurisdiction over the factory of the 

respondent. We find that the issue arising out of the present dispute 

is no more open for any debate in view of the judgment of Hon’ble 

Supreme Court in the case of Commissioner of Central Excise and 

Customs Vs MDS Switchgear Ltd. -2 008 (229) E.L.T. 485 (S.C.). 
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While endorsing the views expressed by the Tribunal with regard to 

availment of Cenvat credit by the recipient unit, the Hon’ble Supreme 

Court has dismissed the appeal filed by the Revenue on the ground 

that the recipient of inputs cannot be questioned, when the Central 

Excise duty has been paid by the supplier of the goods.  

 

4. In view of the above, we do not find any infirmity in the 

impugned order passed by the learned Commissioner of Central 

Excise and accordingly, dismiss the appeal filed by the Revenue. 

 

                 (Dictated and pronounced in open court)  

 

          (S.K. Mohanty) 
              Member (Judicial) 

 
 
 
 

 (M.M. Parthiban) 

Member (Technical) 
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