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FINAL ORDER NO.86088/2024

Date of Hearing/Decision: 10.09.2024

PER: ASHOK JINDAL
The appellant is in appeal against the order wherein the

refund of Rs. 03,08,778/- was denied to the appellant.

2. The facts of the case are that during the period June,
2017, the appellant was providing services, namely,
management consultancy services to their group companies.

The appellant filed refund claim on 10.06.2020 under section
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11B of Central Excise Act, 1944 read with section 83 of the
Finance Act, 1994 in respect of education cess, secondary &
higher education cess and Krishi Kalyan Cess, as they could not
transit the same to GST regime for further utilization of the
same. The refund claim was rejected by the adjudicating
authority on the ground that in view of Madras High Court
decision in WA 53 of 2020, wherein it was held that the assessee
is not entitled to carry forward and set off of unutilized cess.

Against this order, the appellant is before me.

3. Ld. Counsel for the appellant appearing for the appellant
submits that the issue has been settled by this Tribunal in the
case of Emami Cement Limited vs. Commissioner of CGST &

Central Excise-Raipur-2022 (3) TMI 1254-CESTAT, New Delhi,

4, On the other hand, Id.AR submits that there is no provision
under the law to transit balance credit of EC, SHEC & KKC,
remained unutilized as on 30.6.2017 under section 140 of CGST

Act wherein refund under section 11B in cash.

5. In support of his contention, he relied on the decision of
Hon’ble High Court in the case of Sutherland Global vs. Asstt
.Commissioner, Chennai-2019 (30) GSTL 628 (Mad.) wherein
Single Member of Hon’ble Madras High Court has held that the
appellant is entitled to refund in cash of EC, SHEC & KKC. Under
the same jurisdictional High Court, wherein Double Member
bench of the Madras High Court in the case of Sutherland
Global-2023-6-Centad 99 (Mad.) has held that unutilized cess in

the hands of assessee becomes dead credit in the year 2015
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itself with these levies dropped by the Finance Act itself and no
question of it being claimed as right to be carried forward and
set-off after 1.7.2017 against output GST liability. Therefore, he

prayed that the impugned order to be upheld.

6. Heard the parties and considered the submissions.

7. I find that there are contrary decisions of several High
Courts wherein Hon’ble Punjab & Haryana High Court in the case
of Shree Krishna Paper Mills-2019 (12) TMI 1348- P & H
examined whether refund could be ordered or unutilized credit
on closure of the unit and held, in view of the earlier decision of
the Punjab & Haryana High Court in Rama Industries Ltd. vs.
CCE, Chandigarh-2009 (2) TMI 136-P & H and the decision of
Karnataka High Court in Slovak India-2006 (7) TMI 9 - Kar. That
refund should be granted. It is therefore, seen that there are
conflicting decisions of the Karnataka High Court and the Punjab
& Haryana High Court on the one hand and the Rajasthan High
Court on the other hand, the decision of the Karnataka High

Court in Slovak India was affirmed by the Supreme Court.

8. As there are contrary decisions of several High Courts on
the issue, in that circumstance, I rely on the decision of the
Tribunal in the case of Emami Cement Ltd. cited (supra) wherein
after examining the decisions of Hon’ble Punjab & Haryana High
Court in the case of Shree Krishna Paper Mills and in Rama

Industries, wherein it has been held that
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the appellant is entitled for refund of balance of amount of cess.

This Tribunal has examined the issue in para 15 in as under:

“15. It is, therefore, clear from the aforesaid decision rendered in
Slovak India Trading by the Tribunal,, the Karnaktaka High Court and
the Supreme Court that refund has to be granted when either there is
a closure of the factory or when an assessee goes out of the Modvat
scheme.”

o. In view of the decision of this Tribunal in the case of
Emami Cement Limited cited supra, I hold that the appellant is
entitled to claim refund of unutilized education cess, secondary
& higher education cess and Krishi Kalyan Cess lying in their

account as on 30.06.2017.

10. In view of this, the impugned order is set aside and the

appeal is allowed with consequential relief, if any

dictated & pronounced in court)

(ASHOK JINDAL)
MEMBER ( JUDICIAL)
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