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Heard both sides and examined the case records.  
 
 
 

2. Briefly stated, the facts of the case are that the appellants are 

engaged in the manufacture of excisable goods namely, Hydraulic 

Cylinder, Bodies for Motor Vehicles for transportation goods and parts 

and accessories of motor vehicles, falling under Chapter Heading 

84.12, 87.07 and 87.08, respectively, of the First Schedule to the 

Central Excise Tariff Act, 1985. For clearance of the said excisable 
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goods to the independent buyers, the appellants determine the 

assessable value as per the provisions contained in Section 4 of the 

Central Excise Act, 1944 and discharge the Central Excise duty 

liability on such assessable value. The appellants also remove the 

said excisable goods to their sister unit(s) for manufacture of the 

further articles. For clearance of the goods to their sister units, the 

appellants determine the assessable value on the basis of sale made 

to the independent buyers and on such value, they use to discharge 

the Central Excise duty liability. Adoption of value for clearance of 

the goods to the sister units of the appellants was disputed by the 

department. The department had contended that the valuation 

should be done by the appellants under Rule 8 of the Central Excise 

Valuation (Determination of Price of Excisable Goods) Rules, 2000. 

On the basis of such understanding, show cause proceedings were 

initiated against the appellants, which were culminated into the 

adjudication order dated 27.05.2013 passed by the learned 

Commissioner of Central Excise and Customs, Belapur, in confirming 

the proposals made in show cause notice dated 27.01.2012. On 

appeal against the said adjudication order dated 27.05.2013, the 

learned Commissioner (Appeals), vide impugned order dated 

01.01.2015, has upheld confirmation of the adjudged demands and 

rejected the appeal filed by the appellants.  Feeling aggrieved with 

the impugned order dated 27.05.2013, the appellants have preferred 

this appeal before the Tribunal.  

 

 

3. The appellants have assailed the impugned order on the 

ground that they had paid the entire differential duty along with 

interest on detection of mistake by the inspecting officers of the 

department. Thus, it was contended that since, the Central Excise 

duty along with interest liability was paid prior to date of issuance of 

show cause notice, the benefit provided under sub-section (2) of 

Section 11A of the Central Excise Act, 1944 should be available to 

the appellants. 

  

4. On examination of the case records, we find that the factory 

premises of the appellants was inspected by the department on 

15.10.2010 and thereafter, the appellants on 31.01.2011, 
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25.02.2011 and 28.02.2011 had deposited the differential duty 

amount and also paid the interest amount on 12.04.2011; and also 

intimated the fact of payment of such amount to the Central Excise 

Department. However, the department had issued the show cause 

notice on 27.01.2012, calling upon the appellants to deposit the 

differential duty along with interest. Based on the proposals made in 

the show cause notice, the learned adjudicating authority had 

confirmed the adjudged demands on the appellants. We find that in 

the adjudication order dated 27.05.2013, the learned original 

authority had appropriated the differential amount of duty along with 

interest paid by the appellant prior to issuance of the show cause 

notice. Section 11A of the Central Excise Act, 1944 provides for 

recovery of duties not-levied or not-paid or short-levied or short-

paid. The mechanism has been provided in the said statue for 

recovery of the amount of duty from the assessee. However, sub-

section (2) of Section 11A ibid, provides that the short-levied or 

short-paid duty, if it has been deposited by the assessee on his own 

ascertainment, or on the basis of the duty ascertained by the Central 

Excise Officer, before service of notice on him under sub-Section (1) 

ibid, then no show cause notice shall be issued by the department. In 

the present case, it is an admitted fact on record that the appellants 

had suo moto ascertained the duty liability and the interest payable 

thereon for delayed payment of the duty amount and paid the same 

into the government exchequer, with due intimation to the Central 

Excise department. Thus, under such circumstances, as per the 

provision of sub-section (2) of Section 11A ibid, there was no 

requirement of issuance of any show cause notice, specifically 

seeking for imposition of penalty on the assessee. Further, it is also 

an admitted fact on record that the duty amount ascertained and 

paid by the assessee is the actual duty liability and beyond such 

liability, no further duty had been ascertained by the Central Excise 

department, which is evident from the order portion in the original 

order, wherein while confirming the duty demand, the original 

authority had appropriated that much of duty along with interest, 

which were paid prior to issuance of show-cause notice as the deposit 

of duty and interest as required to be deposited under the statute. 

Therefore, in our considered view, there is no merits in the orders 
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passed by the authorities below in confirming the penalty demand on 

the appellants. 

 

5. In view of above, the impugned order, insofar as it has upheld 

confirmation of the penalty demand under Section 11AC ibid on the 

appellants is set aside and the appeal to such extent is allowed in 

favour of the appellants.  

 

 

(Dictated and pronounced in open court)  
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