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Per: S.K. MOHANTY 
   

Heard both sides and perused the case records. 

 

2. Applicant has filed this miscellaneous application, praying for 

early hearing of appeal.  On going through the averments made in the 

said application, we are of the view that the prayer can be considered 

for out of turn hearing of the appeal. Accordingly, the early hearing 

application is allowed.  Since the issue lies in a narrow compass, with 

the consent of both sides, the appeal is taken up for hearing and for 

disposal today. 
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3. We find that the learned Commissioner (Appeals) vide the 

impugned order dated 17.09.2020 has dismissed the appeal filed by 

the appellant on the ground that the requirement of Section 35F of the 

Central Excise Act, 1944 made applicable to the service tax matters 

under Section 83 of the Finance Act, 1994 has not been complied with.  

The appellant had subsequently made the pre-deposit and filed the 

appeal before the Tribunal.  In view of the fact that the learned 

Commissioner (Appeals) has dismissed the appeal solely on the ground 

of non-compliance with the requirement of pre-deposit and in view of 

the fact that the appellant had already complied with requirement of 

Section 35F ibid, we are of the view that the matter should be 

remanded back to the Commissioner (Appeals) for deciding the appeal 

on merits. 

 

4. Therefore, the impugned order is set aside and the appeal is 

allowed by way of remand to the learned Commissioner (Appeals).  

Needless to say, that reasonable opportunity of personal hearing 

should be granted to the appellant before deciding the matter afresh. 

 

5. In the result, the appeal is allowed by way of remand. 

 

          (Dictated and pronounced in open court)  

 

          (S.K. Mohanty) 
              Member (Judicial) 

 
 
 
 

(M.M. Parthiban) 

Member (Technical) 
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