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PER: M.M. PARTHIBAN

This appeal has been filed by M/s Imperial Waterproofing Industries
Limited, Mumbai (herein after, for short, referred to as ‘the appellants’)
assailing the Order-in-Appeal No. 468 (CRC-I)/2022(JNCH)/Appeals dated
24.05.2022 (referred to, as ‘the impugned order’) passed by the

Commissioner of Customs (Appeals), Mumbai Customs Zone-II, Mumbai.

2.1 Brief facts of the case, leading to this appeal, are summarized herein

below:

2.2 The appellants regularly import goods through JNCH Customs, Nhava
Sheva port; they had imported ‘Acrylonitrile Butadiene Rubber’ (NBR) falling
under Customs Tariff Heading (CTH) 4002 by filing eight Bills of Entry (B/E)
No.957979 dated 09.11.2006; No0.968444 dated 20.11.2006; No0.977535
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dated 28.11.2006; No0.995193 dated 14.12.2006; No0.603834 dated
22.12.2006; No0.620368 dated 10.01.2007; No0.632437 dated 19.01.2007
and No.647545 dated 05.02.2007, all from same supplier M/s Korea Kumho
Petro Chemical Co. Ltd., Seoul, Korea (KKPC). The appellants had paid
applicable duties of customs relating to aforesaid eight B/Es, including the
Anti-Dumping Duty (ADD) imposed vide S. No.1 of Notification No. 78/2005-
Customs (ADD) dated 01.09.2005 for a duty amount of US$ 138.39 per M.T.,
before clearance of the goods from Customs control. The issue with respect
to the rate/amount at which the ADD had been imposed in respect of NBR
by the Central Government was under dispute before the Principal Bench of
this Tribunal in the case of Apar Industries Limited Vs. Designated Authority
- 2006 (204) E.L.T. 180 (Tri. Del.) and the Tribunal had decided in its Final
Order No. 37-39/06-AD dated 22.09.2006 in Appeals No. C/935/05-AD and
No. C/68-69/06-AD that "the appeals filed by exporter/importer are allowed,
subject to the direction that the impugned notification No. 78/2005 dated
1st September, 2005, will be suitably amended by the Government of India
by imposing the anti-dumping duty at the rate of US $ 38.73 per MT on the
subject goods imported from Korea Kumho Petrochemicals...”. As a result,
the ADD levied at the rate of US $ 138.39 per M.T., vide Notification No.
78/2005-Customs (ADD) dated 01.09.2005, was amended by way of
substitution of the duty amount at S. No. 1 with "38.73" i.e., duty amount
of US $ 138.39 per M.T. was substituted with US $ 38.73 per M.T. Such
substitution was effected by the Ministry of Finance in issuing Notification
No.11/2007-Customs dated 31.01.2007, in pursuance of the acceptance of
the above order of the Tribunal by the Designated Authority in the Ministry
of Commerce (i.e., Director General of Trade Remedies, Department of
Commerce) and who had recommended for consequential change in the

Ministry of Finance notification imposing the ADD on the impugned goods.

2.3 On the basis of Notification No.11/2007-Customs dated 31.01.2007
issued in revising the duty amount of ADD liable to be paid on the impugned
goods at US $ 38.73 per M.T., and the appellants having paid the duty
amount of ADD at a higher rate of US $ 138.39 per M.T., in respect of eight
B/Es referred above, had filed a refund application dated 20.08.2007 with
Central Refund Cell (CRC) of IJNCH Customs claiming for refund of
Rs.5,56,513/-. The said refund claim application was scrutinised by the
jurisdictional Assistant Commissioner of Customs, CRC, JNCH in issuing a
deficiency memo dated 21.06.2007 asking the appellants to produce re-

assessment order and to furnish copy of notifications No.11/2007-Customs
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and No.78/2005-Cus. (ADD) dated 01.09.2005. In adjudication of the

aforesaid refund claim, original authority had rejected the refund claim made
by the appellants vide issue of Order-in-Original dated 24.12.2008. The

aforesaid issue has been represented by the appellants before the authorities

below in three rounds of litigation as summarised below:

Issue represented
by appellants

Order-in-Original
reference

Order-in-Appeal reference

Summary

Refund claim of
higher ADD paid
in 8 B/Es vide
application dated
20.08.2007

No.2123/08 AMCD
dt. 24.12.2008,
Refund of
Rs.5,56,513/-
rejected

No.332(CRC-1)/2009
(JNCH) dt.25.06.20009,
B/Es ordered to be re-
assessed and issue
speaking order

Litigation
Round-I

Refund claim of
higher ADD paid
in 8 B/Es vide
application dated
07.12.2016

No.18514/16-17 AM
(I) dt. 07.02.2017,
Refund of
Rs.5,56,513/-
rejected u/Sec.27
ibid

No.513(CRC-1IB)/2018
(JNCH)-Appeals-I1 dt.
25.05.2018, refund in
one B/E No.647545
dt.05.02.2007 ordered
to be examined for
unjust enrichment and
refund claim of 7 B/Es to
be decided afresh

Litigation
Round-II.
Committee
of CCs
have
accepted
this order
on 19.07.
2018

Re-assessment of
7 B/Es and
eligibility to
notification
No.11/2007-Cus.

No.11/2019-20/AC/
NS-I/JNCH/CAC dt.
15.04.2019, holding
appellants not
eligible for
consequential benefit
as notification dt.
31.01.2007 has no
retrospective effect;
re-assessment is
unwarranted; CRC to
examine refund of 1
B/E N0.647545

No.694(Gr.-IIH-K)/2020
(JNCH)-Appeals-II dt.
22.05.2020, order of
original authority upheld
and appeal filed by
appellants was rejected.

Litigation
Round-
ITIA

Refund claim of
higher ADD paid
in 8 B/Es vide
application dated
26.06.2018

No.572/2020-21/AM
(I)/NS-III dt.
07.01.2021, Refund
of Rs.5,56,513/-
rejected.

No.468(CRC-1)/2022

(JNCH)/Appeals dt.
24.05.2022, upheld the
order of original
authority on finding that

Litigation
Round-
I1IB

there is no infirmity
therein and rejected the
appeal filed by
appellants.

2.4
jurisdictional Deputy Commissioner of Customs, CRC-I, NS-III, JNCH, had

In the last round of litigation immediately preceding this appeal, the

examined the refund claim filed by appellants and rejected the same on the
grounds of merits of the claim, non-submission of challans evidencing
payment of ADD and on the clause of unjust enrichment vide Order-in-
Original dated 07.01.2021. Being aggrieved by the said order, the appellants
had filed an appeal before the Commissioner of Customs (Appeals); who in
disposing of the appeal vide impugned order dated 24.05.2022 has held that

there is no infirmity in the order of the original authority and therefore by
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upholding the same, rejected the appeal filed by the appellants. Feeling
aggrieved with the impugned order dated 24.05.2022, the appellants have
filed this appeal before the Tribunal. It is also noted that as against Order-
in-Appeal dated 22.05.2020, the appellants have preferred separate appeals
vide Diary No. 86254/2020 and 86253/2020 which are not the matter of

dispute herein, even though these relate to connected matters.

3.1 Learned Advocate appearing for the appellants had submitted that
they paid the Anti-Dumping Duty (ADD) along with applicable customs duty
at a higher rate of US $ 138.39 per M.T., as against the correct rate of duty
US $ 38.73 per M.T., which was substituted vide Notification No.11/2007-
Customs dated 31.01.2007, amending the original Notification No.78/2005-
Customs dated 01.09.2005. The appellants have been importing the
impugned goods from M/s Korea Kumho Petro Chemical Co. Ltd., Seoul,
Korea (KKPC) and the reduced ADD is applicable only for imports from Korea
through this specific supplier. By relying on the decision of the Tribunal in
the case of Commissioner of Customs, ICD, New Delhi Vs. Kohinoor India
Ltd., - 2014 (304) E.L.T. 102 (Tri.-Del.), he claimed that the reduced amount
of duty is applicable with retrospective effect. In respect of eight B/Es
referred above, where they had paid higher ADD, they had filed a refund
application dated 20.08.2007 before the Central Refund Cell (CRC) of JNCH
Customs claiming for refund of Rs.5,56,513/-. Further, since the appellants
had paid the higher ADD duty under protest, the department cannot retain
or withhold refund of excess duty, on the ground of insufficiency of

documents or on limitation of time/ time bar.

3.2 Learned Advocate further submitted that "import duty" means customs
duty leviable on the import of goods under the provisions of the Customs
Act, 1962 and Customs Tariff Act, 1975; and therefore he claimed that the
appellants cannot be levied with ADD at higher rate, than the one which is
legally sustainable at the correct rate, for denial of refund of such excess
paid duty. Further, he submitted that since the appellants had paid the ADD
duty at higher rates under protest, such excess payment of amount of ADD
is only a deposit with the government. Therefore, he claimed that the
limitation of time limit and unjust enrichment shall not be applicable to their

case.

3.3 In support of their case, the Learned Counsel had relied upon the

judgements in the following cases:
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(i) Apar Industries Ltd. Vs Designated Authority — Principal Bench - 2006
(204) E.L.T. 180 (Tri.-Del.);

(ii) Government of India Vs. Indian Tobacco Association — [2005 (187) E.L.T.
162 (S.C.)]

(iii) Mehler Engineered Products India Pvt. Ltd., Vs. Union of India - [2018
(364) E.L.T. 27 (Mad.]

4, Learned Authorized Representative (AR) appearing for Revenue,
reiterated the findings made by the Commissioner (Appeals) in the impugned
order and submitted that in the absence of production of supporting
documents which the importer is required to file along with the refund
application and the fulfilment of unjust enrichment angle, allowing refund to
the importer under Section 27 ibid, is not permissible. Accordingly, he
submitted that impugned order is sustainable and prayed for rejection of the

appeal filed by the appellant.

5. Heard both sides and perused the case records. The additional
submission made in the form written paper book in this case was also

perused carefully.

6. The short issue for determination before the Tribunal is whether the
amount of Rs.5,56,513/- paid by the appellants towards Anti-Dumping Duty
(ADD) liability for the import of impugned goods viz., ‘Acrylonitrile Butadiene
Rubber’ (NBR) falling under Customs Tariff Heading (CTH) 4002, covered
under eight specific Bills of Entry are eligible for refund or not?, in terms of
Section 27 of the Customs Act, 1962.

7. In order to appreciate the issue under dispute, specific legal provisions
of the Customs Act, 1962; Customs Tariff Act, 1975 relating to levy of
Customs duty, levy of Anti-Dumping Duty (ADD), refund of customs
duty/ADD, duties specified which are to be levied and the relevant Rules

made thereunder are extracted and given below for ease of reference:

Customs Act, 1962

“"Section 12. Dutiable goods.
(1) Except as otherwise provided in this Act, or any other law for the time

being in force, duties of customs shall be levied at such rates as may be
specified under the Customs Tariff Act, 1975 (51 of 1975) or any other law
for the time being in force, on goods imported into, or exported from, India.

(2) The provisions of sub-section (1) shall apply in respect of all goods
belonging to Government as they apply in respect of goods not belonging to
Government.
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Section 27. Claim for refund of duty.
(1) Any person claiming refund of any duty or interest—

(a) paid by him; or

(b) borne by him,
may make an application in such form and manner as may be prescribed for
such refund to the Assistant Commissioner of Customs or Deputy
Commissioner of Customs, before the expiry of one year, from the date of

(1A) The application under sub-section (1) shall be accompanied by such
documentary or other evidence (including the documents referred to in
section 28C) as the applicant may furnish to establish that the amount of
duty or interest in relation to which such refund is claimed was collected from,
or paid by him and the incidence of such duty or interest, has not been passed
on by him to any other person.

(1B) Save as otherwise provided in this section, the period of limitation of
one year shall be computed in the following manner, namely :—

(a) in the case of goods which are exempt from payment of duty by a special
order issued under sub-section (2) of section 25, the limitation of one year
shall be computed from the date of issue of such order;

(b) where the duty becomes refundable as a consequence of any judgment,
decree, order or direction of the appellate authority, Appellate Tribunal or any
court, the limitation of one year shall be computed from the date of such
judgment, decree, order or direction;

(c) where any duty is paid provisionally under section 18, the limitation of
one year shall be computed from the date of adjustment of duty after the
final assessment thereof or in case of re-assessment, from the date of such
re-assessment.”

Customs Tariff Act, 1975

“"Section 2. Duties specified in the Schedules to be levied.
The rates at which duties of customs shall be levied under the Customs Act,

1962 (52 of 1962), are specified in the First and Second Schedules.

XXX XXX XXX XXX
9A. Anti-dumping duty on dumped articles. (1) Where any article is

exported by an exporter or producer] from any country or territory
(hereinafter in this section referred to as the exporting country or territory)
to India at less than its normal value, then, upon the importation of such
article into India, the Central Government may, by notification in the Official
Gazette, impose an anti-dumping duty not exceeding the margin of dumping
in relation to such article.

Explanation . - For the purposes of this section, -
(a) "margin of dumping”, in relation to an article, means the difference
between its export price and its normal value;....

(6) The margin of dumping as referred to in sub-section (1) or sub-section
(2) shall, from time to time, be ascertained by the Central Government, after
such inquiry as it may consider necessary and the Central Government may,
by notification in the Official Gazette, make rules for the purposes of this
section, and without prejudice to the generality of the foregoing, such rules
may provide for the manner in which articles liable for any anti-dumping duty
under this section may be identified, and for the manner in which the export
price and the normal value of, and the margin of dumping in relation to, such
articles may be determined and for the assessment and collection of such
anti-dumping duty.
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(6A) The margin of dumping in relation to an article, exported by an exporter
or producer, under inquiry under sub-section (6) shall be determined on the
basis of records concerning normal value and export price maintained, and
information provided, by such exporter or producer:

Provided that where an exporter or producer fails to provide such records or
information, the margin of dumping for such exporter or producer shall be
determined on the basis of facts available.

(7) Every notification issued under this section shall, as soon as may be after
it is issued, be laid before each House of Parliament.

(8) The provisions of the Customs Act, 1962 (52 of 1962) and all rules and
regulations made thereunder, including but not limited to those relating to
the date for determination of rate of duty, assessment, non-levy, short-levy,
refunds, exemptions, interest, recovery, appeals, offences and penalties
shall, as far as may be, apply to the duty chargeable under this section as
they apply in relation to duties leviable under that Act or all rules or
regulations made thereunder, as the case may be.

[Sub-section (8) as above was substituted by the Finance (No. 2) Act, 2024, w.e.f. 16-8-
2024. Prior to its substitution, sub-section (8) as amended by Finance (No. 2) Act, 2009,
w.e.f. 1-1-1995 read as under:]

(8) The provisions of the Customs Act, 1962 (52 of 1962) and the rules and
regulations made thereunder, including those relating to the date for
determination of rate of duty, assessment, non-levy, short levy, refunds,
interest, appeals, offences and penalties shall, as far as may be, apply to the
duty chargeable under this section as they apply in relation to duties leviable
under that Act."”

9AA. Refund of anti-dumping duty in certain cases. (1) Where upon
determination by an officer authorised in this behalf by the Central
Government under clause (ii) of sub-section (2), an importer proves to the
satisfaction of the Central Government that he has paid anti-dumping duty
imposed under sub-section (1) of section 9A on any article, in excess of the
actual margin of dumping in relation to such article, the Central Government
shall, as soon as may be, reduce such anti-dumping duty as is in excess of
actual margin of dumping so determined, in relation to such article or such
importer, and such importer shall be entitled to refund of such excess duty:...”

CUSTOMS TARIFF (IDENTIFICATION, ASSESSMENT AND
COLLECTION OF ANTI-DUMPING DUTY ON DUMPED ARTICLES AND
FOR DETERMINATION OF INJURY) RULES, 1995

In exercise of the powers conferred by sub-section (6) of section 9A and sub-section
(2) of section 9B of the Customs Tariff Act, 1975 (51 of 1975) and in supersession of
the Customs Tariff (Identification, Assessment and Collection of Duty or Additional
Duty on Dumped Articles and for Determination of Injury) Rules, 1985, except as
respect things done or omitted to be done before such supersession, the Central
Government hereby makes the following rules, namely :-

1. Short title and commencement.

(1) These rules may be called the Customs Tariff (Identification, Assessment
and Collection of Anti-dumping Duty on Dumped Articles and for
Determination of Injury) Rules, 1995.

(2) They shall come into force on the 1st day of January, 1995.
XXX XXX XXX XXX
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3. Appointment of designated authority.

(1) The Central Government may, by notification in the Official Gazette,
appoint a person not below the rank of a Joint Secretary to the Government
of India or such other person as that Government may think fit as the
designated authority for purposes of these rules.

(2) The Central Government may provide to the designated authority the
services of such other persons and such other facilities as it deems fit.

4. Duties of the designated authority.
It shall be the duty of the designated authority, in accordance with these

rules, -
(a) to investigate as to the existence, degree and effect of any alleged
dumping in relation to import of any article;

(b) to identify the article liable for anti-dumping duty;

(c) to submit its findings, provisional or otherwise to the Central Government
as to-

(i) normal value, export price and the margin of dumping in relation to
the article under investigation,; and

(ii) the injury or threat of injury to an industry established in India or
material retardation to the establishment of an industry in India
consequent upon the import of such article from the specified
countries;

(d) to recommend to the Central Government-
(i) the amount of anti-dumping duty equal to the margin of dumping
or less, which if levied, would remove the injury to the domestic
industry, after considering the principles laid down in the Annexure III
to these rules; and

(ii) the date of commencement of such duty;

(e) to review the need for continuance of anti-dumping duty.

17. (1) The designated authority shall, within one year from the date of
initiation of an investigation, determine as to whether or not the article under
investigation is being dumped in India and submit to the Central Government
its final finding -
(a) as to,-

(i) the export price, normal value and the margin of dumping of the said

article;
XXX XXX XXX XXX

18. Levy of duty. (1) The Central Government may, within three months of
the date of publication of final findings by the designated authority under rule
17, impose by notification in the Official Gazette, upon importation into India
of the article covered by the final finding, anti-dumping duty not exceeding
the margin of dumping as determined under rule 17.....”

Plain reading of the above legal provisions, makes the position very
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reference to the definition of duty as per Section 2(15) ibid, it refers to the
customs duty leviable as per the provisions of the Section 12 ibid. Anti-
dumping duty is imposed under Section 9A of the Customs Tariff Act, 1975,
for the specific purpose of charging extra import duty on the particular
product from the particular exporting country in order to bring its price closer
to the “normal value” or to remove the injury to domestic industry in the
importing country caused on account of dumping of that particular product.
In terms of Section 9A(8) of the Act of 1975, the provisions relating to inter
alia refunds has been made applicable to ADD as they apply to refund of
customs duty under the Act of 1962.

8.2 On perusal of the facts of the case, it also transpires that Anti-Dumping
Duty (ADD) levied on the impugned goods imported from M/s Korea Kumho
Petro Chemical Co. Ltd., Seoul, Korea (KKPC) was initially mentioned in the
Notification No.78/2005-Customs dated 01.09.2005 at Serial No.1 at a
higher rate of US $ 138.39 per M.T., equating with non-cooperative exporter
who had not provided the requisite details called for by DGAD, as against
the correct rate of duty mentioned as US $ 38.73 per M.T., which was
substituted vide Notification No0.11/2007-Customs dated 31.01.2007,
amending the original Notification No.78/2005-Customs dated 01.09.2005,
after considering the facts that the said exporter have provided the relevant
information for determining the ‘margin of dumping’ and the same was
considered by DGAD, after such facts were pointed out in the order of the
Tribunal in the case of Apar Industries Ltd. (supra). Further, in terms of the
aforesaid legal provisions, anti-dumping duty can be levied only to the extent
of not exceeding the margin of dumping in relation to such article. Therefore,
imposition of ADD in excess of “margin of dumping’ is not provided under
Section 9A of the Act of 1975, which is the charging section for ADD. In other
words, ADD imposed initially at the prescribed rate of US $ 138.39 per M.T.,
in Notification No.78/2005-Customs dated 01.09.2005 for S. No.1, does not

have the sanction of law under Section 9A ibid.

8.3 I find that the original authority while adjudicating the case had made
the following findings in the order-in-original dated 07.01.2021 to arrive at
a conclusion on whether the claim for refund of duty, is refundable or

otherwise. The extract of the same are as below:
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/
/

DISCUSSIONS & FINDINGS

I bave carefully gone through the facts and records of the case and the submissions made by the
Importer and | find that:

9. Merit of the elaim: Notification No. 782005 dated 0] .09.2005 was amended:by Netification No.
H/2007 duicd 21012007 but the effect of the amendment notitication was not retrospective. In the -
instant cuze, 07 bills of entry, mentioned at Sr. No. 1 to 7 of the Table-I, avere filed prior to 31.01.2007

sinte ara not affected by the umended notification. Therefore, the question of refund of
ADD does nol arise in respeet of (be said 07 bills of eutry,

and thersfope, (s

0. Further, the refund claim iled against the bill of entry no. 647545 dated 05.02.2007 by the

< Importer was processed in view of the Order-In-Appeal No, 513(CRC-IB)/2018(JNCHY/Appeal-Il dated

23.05.2018, Fowever, during processing of the refund claim, 1 find that the [mporter has not submitred
the following documents:

i) Original Challan.

i) Original I nﬁporter copy) Bill of Entry.
iy CA Cerlificale,

iv)  Balance Sheet.

v)  RTGS/NEFT Letter.,

11, In view of the Para 10 above, I find that Deficiency-cum-Personal Hearing Memos dated
16.12.2020, 21.12.2020 nu'd 26.12.2020 were issued to the ]inporl.cr ljn'ough virtual mode i.e. through
email. How.ever, the Importer neither appeared in person or through authorized representative for personal
he rina fised on 17.12.2020, 22.12.2020 and 28.12.2020 by the Refund Sanctioning Authority nor
subm]lled the desired documents as mentioncd in Para 10 above. Therefore, 1 find that the refund clalm
filed by the Lmporter for the bill of entry no. 647545 dated 05 02.2007 is incomplete and the same cnnqot

be processed in absence of the aforesaid documents. B

12 Limimh_q_x- As per sub Section l(B)(b) of Section 27 of the Customs Act, 1962, save as

otherwise pravided in this Section, the period of ”"""" ioi of one year shall be computed in the Jollowing

manner, namely: 1

¢ consequence of any. judgment, decree, orde
“where the duty hecomes refumlable as ¢ / ¢ er or

fivection of the appellate authority, Appellate Tribunal or any court, the Ihmramm of one year shall b e
direction

‘ , firection,”
computed from the date af such/ udgment, decree, order or dir

25.05.2 d the date of request of the Importer for implementation of the said Q- I-;\ is 28,06 201 3.
il
e led by the Importor Is wuhin the limitation of one year,

Implementation of tho Order-In-Appenl No, SI3(CRC-

Therefore, 1 find that the refund claim fi
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F. No. $/12-Misc 474 /2016.

13. Quantification:- Tn 1he instant case,

and the same are not’ boing reflected in the
submitted th.

17 /CRC-1/NS-1II/JNCH

the Importer has paid the ADD theough Manual Challans

bills of entry and EDI System.  The Tmporter have not
Manual Challans. Therefore, the refind

amount cannol be yumiilied in absence of the
proof of payment of the ADD i.e. Manual Challans,

14. Unjust Enrichment:- On scrutiny

of the refund claim filed by (he Tmporter, it was noticed that
the lmporter have not submitted Chartered

Accountant’s Certificate, Thervelore; in the instant case. it is

1 passed or not to anyhody direcity or indirectly. Thus. 1 find
Hhupsreer lave not fulfilled the criteria of Unjust I '

Enrichment.

not clear that the nidence of duty has bees
that t}c

15, In view of the above discussions and findings, 1 pass the following order:

" ORDER
i - 1 l‘qit‘ct'the refund claim filed for the amount of Rs. 5,56,513/-
Thousand Five Hundred Thirteen Only) by the lmpurter M/s, Imperi
(JEC No. 039801 8758) having their Regd. olfice at 3lock No, 23, New Sun Mill Coiupound, Lower
Parel, Mumbai 100013 - .

(Rupees Five Lakh Fifty Six
al Waterproofing Indusiries Py, Ltd.

o
ii. This Order is being issued without prejudice to any other

action that may be tahen under the
Customs Act, 1962

or any other Act or Law for the time being in force.

. = —
5 DI
Wi~y

{(Kapil Prajapati)
Deputy Commissioner of Cunstoms
CRC -T/NE) I/ZINCI1Y

To
M/s. Imperad Waterproofing, Tidustrics Pyt 1.4d..
Block No. 23, New Sun Mill Compound, Lower Parel,
Mumbai 400013,

- Copy to:
1Y DC/ Review Cell, NhinvaSheva-II1.

2) DC/ Appraising Main (1), NhavaSheva-111. ,
3) Office 2y

8.4 Learned Commissioner (Appeals) in the impugned order

v A e L T R

had

specifically recorded the directions of the earlier order passed in the II round

of litigation by his predecessor, and examined the appeal preferred by the

appellants before him for coming to the following conclusions:
¢ f
13. | find that the Commissioner 0

5.2
IB)/2018(JNCH)/Appeal-Il dated 25.05
I The OA should decide the aspec
no. 647545 dated 05.02.2007 and dispos
i, The refund claim of the remaining sev
following the principle of natural justice. o6
- e S 2( ' r;1entioned in the impugned order). Accordingly,
i 2018 (as
above Order-in-Appeal dated 25.05. e sk, GRS, NI
thei i - as processed by the Deputy Commis.si?ner 0 ST
i h sed an order vide Order-in-Original no. 57 - ) N
JINCH, Nhava Sheva who pas

Customs (Appeals), vide Order-in-Appeal no. ?13(°RC'
018, remanded the matter with the following directions:
t of unjust eﬁrichment on the refund pertaining to BE
e of the refund claim after hearing the appellant.

en BEs should also be decided afresh by the OA

2018, requested CRC, JNCH to implement the
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"Mis Impenafxagtesrﬁ?o%ig:\'::;ud;ﬁ;%ctmﬁ:l
dated 07.01.2021 wherein their refund claim for refund of‘:l\DD amounting to Rs.5,56,513/- (R 2
Five Lakhs Fiftysix Thousand Five Hundred Thirteen Only) patd in respect of eight BEs- f/vass
rejected. Refund in respect of BE no. 647545 dated 05.02.2007 was re]ectedgfor want of
documents and refund in respect of the remaining seven BEs was rejected on the ground that
the amendment Notification no. 11/2007 dated 31.01.2007 was not having retrospective effect.
So, the impugned order is the consequence of Order-in-Appeal dated 25.05.2018.

14.  From the discussions above it emerges that the appeal pending in CESTAT and the
impugned_ Order-in-Original are consequences of two different Ordera-in-Appeal.

15.  As regards legality of the impugned Order-in-Original, Ld. Advocate of the appellant, in
their written submission forwarded through email dated 09.05.2022, has submitted that the ,
refund claim in respect of BE no. 647545 dated 05.02.2007 be reconsidered on the basis of
doctjments submitted by them. In this reéard | find from Paras 10, 13 and 14 of the impugned
order that the importer/appellant has not submitted Original Challan, Original (Importer Capy)-' -
Bill of Entry, CA Certificate, Balance Sheet and RTGS/NEFT Letter to process’their refund clain}t
despite being glven sufficient opportunities. Defncuency—cum -Personal Heanng Memos dated .

o 2PER e icg for

manual challans, refund amount cannot be quantlf ied. Further, the |mporter appaii:
fulfil the criteria of unjust enrichment. In view of these facts, | am of the view that the OA has
rightly rejected the refund in respect of BE no. 647545 dated 05.02.2007..

16.  As regards the remaining seven BEs, | find that tha refund claim in respect of these BEs
was rejected by the OA on the ground that Notification no. 78/2005 dated 01.09.2005 was
amended vide Notification no. 11/2007 dated 31.01.2007, but the amendment notification was
not effective retrospectlvely while these BEs were filed before 31.01.2007. | find that the Ld.
Advocate of the appellant has submitted that they filed an appeal against the Order-in-Appeal
no. 694(Gr. Il H-K)/2020(JNCH)/Appeal- -1l dated 22.05.2020 in CESTAT on 29.10.2020 which

inal disposal. Vide this Order-in-Appeal the Appellate Authority had

is pending for hearing and fi
upheld the Order-in-Original no. 11/2019-20/AC/NS-I/JNCH/CAC dated 15.04.2019 wherein it

had been held that the appellant was not eligible for.any consequential benefit in respect of the
seven BEs filed prior to 31.01.2007 as Notification no. 11/2007-Customs dated 31.01.2007 was

not having retrospective effect and re- assessment of the impugned eight BEs was unwarranted

as the appellant had not pald ADD through the EDI system Further, the importer/appellant was
advised to approach the CRC for refund of excess amount of ADD paid vide BE no.647545

dated 05.02.2007 which was filed post 31.01.2007.

17.  Nothing has been brought before me by the appellant to show that there is a stay by the
Hon'ble CESTAT on the Order-in-Appeal no. 694(Gr. |l H-K)/2020(JNCH)/Appeal-ll dated
22.05.2020. So the said Order-in-Appeal still holds the ground vide which it has been settled
that the appellant was not eligible for any consequential benefit in respect of the seven BEs fi led
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4 §/49-523/2021/Misc/JNCH/A|
] ppeal
i M/s Imperial Waterproofing Industries Pvt. Ltd.

prior to 31.01.2007 as Notification no. 11/2007—Custofns dated 31.01.2007 was not having .
i - U1,

retro:pe(t: .We effect. This is the ground on which the OA has rejected the refund claim of the

appellant in respect of seven BEs. So, | do not find any infirmity in the impugned order passed

by the OA. ‘ :

18.  In view of the above di_scu'ssions and findings, | am of the considered view that there is
" no infirmity in the impugped Order-in-Original No. 572/2020-21/AM(I)/NS-IIl dated 07.01.2021

passed by the Original Authority and hence, | uphold the same. Thus, | do not find any merit in
- the appeal filed by the Appellant and hence, | reject the same.

19.. Accordingly, appeal no. 523/2021 filed by M/s Imperial Waterproofing Industries Pvt. Ltd.
. stands disposed of in the above terms. ZA '

~

, I
o
2y
(KIRAN VERMA)
COMMISSIONER OF CUSTOMS (APPEALS)

JNCH, NHAVA SHEVA, MUMBAI ZONE — Il

1. M/s Imperial Waterproofing Industries Pvt. Ltd., .
Block No. 23, New Sun Mill Compound,

Lower Parel, Mumbai — 400 013.

2. Assistant/Deputy Commissioner of Customs,
CRC-I, NS-llI, JNQH, Nhava Sheva.

. Copy to:

1. The Chief Commissioner of Customs, JNCH, Nhava Sheva, Mumbai Il.

. NS = Ill, JNCH, Nhava Sheva, Mumbai I.

2. The Commissioner of Customs ()]
(I, JNCH, Nhava Sheva,

3. The Asstt./Deputy Commissioner of Customs, CRAC

Mumbai Il.
4, Office copy.
5. Box File.
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8.5 From the above, it transpires that the original authority had taken into
consideration the orders passed by the learned Commissioner (Appeals) in
the earlier two rounds of litigation, and had sought from the appellants
certain documents such as (i) Original challan); (ii) Original B/E (importer
copy); (iii) CA certificate; (iv) Balance Sheet and (v) RTGS/NEFT letter.
Since, such documents were not produced he concluded that the refund
claim is incomplete. However, he has rightly held that the refund claim filed
by the importer vide letter dated 26.06.2018, was well within the time
limitation of one year the refund claim under Section 27 ibid. Furthermore,
in the absence of manual challans for payment of ADD not being submitted
by the appellants as proof of payment of ADD, and in the absence of CA
certificate, he concluded that the refund amount cannot be quantified, and
the appellants have not fulfilled the unjust enrichment criteria. Further,
learned Commissioner of Customs (Appeals) in the impugned order, had
upheld the above order of the original authority and rejected the appeal filed

by the appellants.

9.1 I find from the above, that all the relevant issues relating to grant of
refund has been examined by the authorities below, to ascertain the fact
whether the ADD paid on imported goods is refundable or otherwise.
However, I find that the original authority had not taken into consideration
the details of customs duty paid in the various B/Es, which have been
recorded manually in the challans duly affixed for its receipt by the Bank.
Further, he has also not taken into consideration the fact that the appellants
while filing their first refund claim application before the jurisdictional
customs authorities (CRC) had submitted the various challans indicating the
amount of ADD paid, which have been captured in the order of the original
authority dated 24.12.2008. Therefore, I find that the conclusion arrived at
by the original authority to the extent that the documents of Original challan,
Original B/E (importer copy), RTGS/NEFT letter having not been produced
by the appellants for treating the refund application as incomplete, is
factually incorrect. Further, as the claim for refund have been submitted by
the appellants in the previous two rounds of litigation before the CRC, it
cannot be said that the customs authorities have no documents or the
relevant files with them, since the issue has been examined earlier, right
from December, 2008 till the date of passing the original order dated
07.01.2021. The extract of these documents has been captured and placed

below:
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¢ 3 587556:1.L OF ENTRY FOR HOME CONSUMPTION - GATEWAY-CFS
_ - ED.. Sanvice Cenlro
LCustom Sin: INNSA1] CHA © 117570 - [BALAJI SHIPIING AGENCY - 1,

BE No/Dt./cc/Typs 9u79?$"/6§/11/2005/N/H POC No./Dt/Dfficenii122648/13-11-2006/SLRA T

Importer Details 1 0398018738  PAN ¢ AAACI1676D
IMPERIAL WATER PROOFING INDUSTRIES PVT,LTH,

~

0 }BLOCK NO.23.NEW SUN MILLS ‘COMP.
LOWER PAREL . -
MUMBAT . 1MAHARASHT | 400013

1GM Ne J i 15502/2006 08/11/2006 Port Gf Loading {Busan(Korea)
Cntry Of Orgn.: XOREA,REPUBLIC OF. Chtry OF Cansgn. ¢

FL - No * APLUODSB01294 HZBL No ;
Date i '17/10/2004 'Ddte :
Ho. Of Pkgs. + 14 Bax ’ Bross Wt, : 17600.000 KGS
MurksiAS PER B/L

¢ Nos

Inv No & Dt. 3 140713 28/09/2004 KOREA KUMHO PETROCHEMIGAL CO LTD
Inv val : 32424.00 USD TO1: CIF KUMHO BLDG NO.57 JONGRO GU SEQUL
F M ght : 0.00 KOREA

Ii.zurance P 0.00 .
EVE Load(ass)? Cust. House:? -

SVE Load(Dty): . HBS Load Rate: 0. OOA Amountl 0.00
Misc. Charges?® 0.00 . 0.00

Discount Hate! 0.00 Discount Amount: 9.00

ITtem Detailg
Ewchange ratei 1.00 UsSp =

e i o e e i S e

45,5500 INR

Slno RITEC Description . RSP - Load PROV
Gty : Unit Price CTH Es Nptn C.NSNO Cus Dty Rt BCD amt(Rs)
Unit . Ass Val CETH E.Notn E. NEND Exc Dty Rt CVD amt(Rs)
17 T Ta0D2SI00 ACAYLONITRILE BUTADIENE RUGBER KOSYN KNB-35L fNITR 03
ILE BUTADIENE RUBBER NBR)
13770.00 1:930000 45023700 ) 12,30 % D00 -
Exim Notn * (DEEC) 052/72004 1 BCD:0O CvD: O 2
BCO Fg 16037T7.90 GVD Fg° ZeBT76.00
KGS ) 12Z2646.77 - 4D0ZS700 16.00 % Q.00 .
Educational Cess on CVD @ ) 2,00 7% 0,00
Customs Educational Cess ‘ 2,00 7% 0.00 .
Addl Duty - (Imparts) - T 015/2008 4,00 7% 0.00
40025900 ACRYLONITRILE BUTADIENE 'RUBBER KOSYN KNB-33L (NITR 06
ILE BUTAD LENE RUBBER WNEBR) :
2030.00 “1.930000 40023700 - . 12,50 % 0.00
Exim Notr “(DEPH) 08%/2005° 1 © BCOH:0 GvD: 0
BCD Fg 3470Z2.00 CVD Fg 0,00
‘KGE 289035, 56, ., 4D0Z5900 16,00 % 484264.40.
Educational Cess on CYD L] 2.00 % R468.53
Customs Educationul Cess ! : Z.00 % . ?87.90
- Addl Duty - (Imparts) b N17/2006 4.00 % -14148.80
Rs 1491682,.33 Paga Tatal Rs. 64531, 43
) Re. 1491482.33 BE' Gross Total Rs. 54331, 63 -
BCD ’ Rs. D.00 J NCD Duty Re. ' Q.00 > '
ANTID Rs. . D00 GAFEGUARD Duty Rs. 0.00
CVD . Rs. 48426.40 . Sch 2 Spl Excise Duty Rs. D.00
CESS RS . 0.00 GSIA RS .0.00
TTh RS, 0.00 i K . ‘
Edu. Cess CVD. Rs, 968 .53 Customs Edu. Cess Re . 7a7.90
Health QVD "Rs. o 0.00 Addl Duty - (Imparts) Rs. 14148.80
Duty Paymble! Re . 64532

Rs. Sixty Four Thousand Five Hundred anﬂ Thirty Two only

RS-y

Cantatner Details

B e T —

1 15502 F GLDUZ0&TFTT . - Licence Details

e LY T

Al L Y A,

M”?'_—"M
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OO T BT TETeRE =
<In*,Itmnn Licence ND/Di . . Reg. No/sDt Debit Val/Qty Debit_duty %
; IG /2 Ssqisog ' 91154 26&371.% GATIWAVLCFS .
B 006 : 04/09/2006 o E.D.l. Service Centre
/1 0310355513 : 97827 1210541 .36 0.0Q
1 . 14671117 2003 QB3/10/2Q06 1377Q ¢ : '
Declaration .

1. 1/We Certify that the anove entries are corract.
2

Z. I/We furither declare 1h\t wherever 1he R8P is applicable same has been
truthfully |[declared C

CHA

BALAJI SHIPIING ABENCY;

.

Importer
IMPERIAL WATER PROOFING - INDU
lmperial Wale:

IES PVT.LTD.
otmg Indst, Pve, Lid

Signature

Signature

0OC Given By!(S L RAWAT Sy ot © ) Examined By:(S\L Rhwa.]?“"“’
(Appraising Officer ) (Appraistns Of Ficer
E NIC J—————

R

1mperial Waterp! g Indst. Pvt Ltd.

, . gggo2el. o . JAWAHAR CUSTOMS

. o, E.D.1. Service Cenlre
tTreasvry rule 93 : TR& CHALLAM Mo. 98924182 @ 4

Accounting Collectorate C. A. O.
Division Gentral ‘Excise Z Custams
Range : Mumba 1

Codé Mo @ EBEI

Challan atf amounft paid into the
State Eank OF Infia

1 5t Floar: JNCH) Nhavasheva
Mame & Addressctphbf the Assessees/Remitter Challan wvalild upto 23/11/2004
IMPERI l‘-\L WATER FROOFING INDUSTRIES

SLOCK ™A, 3 NEW EUN MILLS..cOmr. . LOWER FPAREL. ’ W

muMBAal s MAHARASHT =" 400013

Full particulars| of
the rTemittance apd
oFf SUTtherlity 1Ff pny

'HEAD OF ACCOUNT AmMpDUNT Tenderedad

Ma jor Head
037 cusToMs

cCounter Siynature

037 —-CUSTOMS
Minor Head

of the Departmeht
tIndicate below )

H H
t '
' '
i H H
i i H
i H H
3 t t
i I By Cash i By —tal officer
i the appropriate i 1 EnequEsDTEFT fwhere Tequired) -
. i Heaa) i Rs. F. ipay order etC -
- i s :
: $ Lot
FPayment of Custom H 1 H
against B.E (In Re. )1 1] ] =
FETFTF/O0F/11 /2006 i E 1 H 1 '
- DUTY 1 54532 I O37—-CUSTOM—~—1 1 H @a . . 1Ch/DD No: \ o qﬂ
FINE B H IMFORT DUTY ! QS | = IDate, : &
INTEREST: O I ! 1 b 1On : UC‘ A\s]
PENALTY: O : : ' CL‘ Q L, . iBrancu S §> Qm,g
} ! HIS
; . i : . p :
1 i e e e, S
- TOTAL: 64532 : TOTAL ! -~y v C ﬂ,
Rupees (in wordsg): . ' . . * g
‘=1xtuy Four Thdusand Five Hundred and Thirty Twe . LI
. . : . . X 4 Y CHA. No. 11!570
: o \1. 86 : . For BALAJIS#IXZ 3 ; * Mls. BALAJI SHIPPING AGENCY
Date: § BENYE Signature of the 'enderer . 01, Baacon, R. K. Marg, |
R ory. Santacruz (W)-400.054, . -
@ ivEd Pagmen{‘(rn words Rupees) Amhm””'mb(To be filled by the Bank) .

Sy SR S ! *\w\} Moo o

. Signature of the ﬁULhDF14Ld OFficer af the Bank N
pDate: i . Bank Receipt Stamp ' Name 'of Branch

JInteresli amount|@ 15,00 for the days

;" Day ! Int Ampunt |} Date . .1 Total.Duty. Amount i fﬁ

— ; v e
o1 271 17/11/2006 | L4559 o , oo
: z ‘531 18/11/2006 | 64585 1 R
; 3 . B0l 19/11/2006 | . GA6GLE ! 1 ¢ Nov 2008
i 4 5 1061 =20/11/2006 | 64638 1 s

106, : ; : 1,.0% Val : 3

H 5 H 1331 =21/71 1]/.200&: i d—»qépS i ? s:ﬂaxlnt‘ R“‘;"‘VQ"G‘D:““‘ Hriiimen %
H =) H 1894 2E/11/2006 | L4671 i 4 O Mealis B. M K
] 74 1861 23/11/7008 | ©a713 ! e ot . snevser R
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9.2 Further, on careful perusal of the records of the case, it is amply clear
that in respect of imports vide eight B/Es, applicable customs duty had been
paid along with ADD, as the imported goods are allowed for clearance for
home consumption by the proper officer of customs under Section 47 of the
Act of 1962, only upon satisfaction that the importer-appellants have paid
the duty assessed thereon. It also transpires from the records of the case,
that the claim for refund has arisen from the Final Order passed by the
Tribunal, by issue of Notification Customs dated 31.01.2007. Therefore, I am
of the considered view that the refund application filed by the appellants can
be considered on the basis of available records with the Customs

Department.

9.3 The facts of the case and the complete history of the anti-dumping
investigations conducted by the Designated Authority (DA)/DGAD as
indicated by Directorate General of Trade Remedies, Department of
Commerce in their website indicates the following:

(i) DA had initiated the anti-dumping investigations in respect of
Acrylonitrile Butadiene Rubber (NBR) originating in/exported from
Germany and Korea RP on 15.03.1996; issued Final Findings in
Sunset (First) Review recommending continued imposition of ADD
on 21.09.2002; issued Final Findings in Mid Term Review on
06.05.2005; and initiated Sunset (Second) Review on 08.10.2007.

(ii) DA in his Sunset Review (2) of anti-dumping duty imposed on
imports of Acrylonitrile Butadiene Rubber (NBR) originating
in/exported from Germany and Korea RP and submitted his
recommendations vide the FINAL FINDINGS in Notification No.
15/6/2007-DGAD dated 04.10.2008, suggesting that the ADD
imposed on KKPC shall continue to be charged at US $ 38.73 per MT.
The extract of such recommendation is given below:

"K. RECOMMENDATIONS

118. Having concluded that the domestic industry continues to suffer
material injury on account of dumped imports from Korea RP and there is
likelihood of continuation of dumping and injury on account of imports from
Korea RP if the duties are revoked, the Authority is of the opinion that
continuation of the measure is required against imports from Korea. The
Authority therefore recommends continuation of the existing duty (as
notified vide customs Notification no. 78/2005- Customs dated 01.09.2005
and as amended vide notification no. 11/2007- Customs dated
31.01.2007) in respect of both cooperative and non cooperative exporters
from Korea RP as is in place as on date. As LG has also cooperated in the
sunset review proceedings, they will be treated at par with another
cooperating exporter namely KKPC. Accordingly, the duty recommended is
US $ 38.73 per MT for cooperating exporters namely KKPC and LG and US$
362.75 per MT for other non cooperating exporters of Korea RP.”
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(iii) DA in initiation of Sunset Review (3) of anti-dumping duty in
respect of impugned goods i.e., NBR on 31.12.2013, issued final
findings on 30.06.2015 had imposed ADD amount of US $ 57 per MT
on exported by KKPC; further, in the final findings providing DA’s
recommendations in F. No. 7/5/2020-DGTR dated 24.11.2020, the
DA had recommended US $ 47.43 per MT on impugned goods
exported by KKPC.

On careful perusal of the comprehensive details about the anti-dumping
investigations conducted by the Designated Authority/DGAD, it clearly
transpires that the recommendations made in the final findings dated
04.10.2008, demonstrate that the ADD amount of anti-dumping duty
recommended is only US $ 38.73 per MT for co-operating exporters namely
M/s Korea Kumho Petro Chemical Co. Ltd., Seoul, Korea (KKPC) during the
disputed period.

9.4 On the basis of the above detailed discussions in the previous
paragraphs, and the statutory position mandated by Section 9A of the Act of
1975, I am of the considered view that the Notification No.11/2007-Customs
dated 31.01.2007 issued by the Ministry of Finance in pursuance of the
acceptance of the order of the Tribunal in the Apar Industries (supra) by the
Designated Authority in the Ministry of Commerce (i.e., Director General of
Trade Remedies, Department of Commerce) prescribing ADD amount for
entry at S. No. 1 as "US $ 38.73 per M.T.” by amending the amount of ADD
at “"US $ 138.39 per M.T.” in Notification No. 78/2005-Customs (ADD) dated
01.09.2005, has the retrospective effect. Consequently, the amount of ADD
paid by the appellants over and above the ADD liable to be paid in terms of
the notification(s) issued under the Act of 1975, is refundable in terms of
Section 27 of the Customs Act, 1962. Inasmuch as there is no dispute on
the amount of refund claimed by the appellants in respect of eight B/Es,
being the excess paid ADD, I am also of the considered view that the refund
of Rs.5,56,513/- is admissible under Section 27 ibid. Therefore, I am of the
considered view, that the impugned order is contrary to the factual position

of the case as discussed above and on this ground, it is liable to be set aside.

10. As regards the question about the refund of Rs.5,56,513/- being the
excess ADD paid by the appellants, whether it is refundable to the Consumer
Welfare Fund or to the appellants, the question of ‘unjust enrichment’ angle
is required to be examined. In order to decide whether, the incidence of duty
in respect of excess ADD paid by the appellants-importer had not been

passed on to any other person, the factual position duly evidenced by
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Balance Sheet(s), certificate from Chartered Accountant and Other
supporting records, if any, requires to be examined by the Original Authority

as provided in Section 27 ibid.

11. The issue of refund under the indirect tax statute has been dealt with
in detail by the Hon’ble Supreme Court in the case of Mafatlal Industries Ltd.
Vs. Union of India — 1997 (89) E.L.T. 247 (S.C.). In the judgement delivered
on 19.12.1996, the Hon’ble Supreme Court had elaborated the various
situations in which the refund of duty/tax arises and how the question of
unjust engagement has been addressed. The relevant paragraph of the said
judgement is extracted and given below:

"99. The discussion in the judgment yields the following propositions. We
may forewarn that these propositions are set out merely for the sake of
convenient reference and are not supposed to be exhaustive. In case of
any doubt or ambiguity in these propositions, reference must be had to the
discussion and propositions in the body of the judgment.

(i) Where a refund of tax/duty is claimed on the ground that it has
been collected from the petitioner/plaintiff - whether before the
commencement of the Central Excises and Customs Laws (Amendment)
Act, 1991 or thereafter - by mis-interpreting or mis-applying the
provisions of the Central Excises and Salt Act, 1944 read with
Central Excise Tariff Act, 1985 or Customs Act, 1962 read with
Customs Tariff Act or by mis-interpreting or mis-applying any of
the rules, regulations or notifications issued under the said
enactments, such a claim has necessarily to be preferred under and in
accordance with the provisions of the respective enactment before the
authorities specified thereunder and within the period of limitation
prescribed therein. No suit is maintainable in that behalf. While the
jurisdiction of the High Courts under Article 226 - and of this Court under
Article 32 - cannot be circumscribed by the provisions of the said
enactments, they will certainly have due regard to the legislative intent
evidenced by the provisions of the said Acts and would exercise their
jurisdiction consistent with the provisions of the Act. The writ petition will
be considered and disposed of in the light of and in accordance with the
provisions of Section 11B. This is for the reason that the power under
Article 226 has to be exercised to effectuate the rule of law and not for
abrogating it.

The said enactments including Section 11B of Central Excises and
Salt Act and Section 27 of the Customs Act do constitute "law”
within the meaning of Article 265 of the Constitution of India and
hence, any tax collected, retained or not refunded in accordance
with the said provisions must be held to be collected, retained or
not refunded, as the case may be, under the authority of law. Both
the enactments are self-contained enactments providing for levy,
assessment, recovery and refund of duties, imposed thereunder . Section
11B of the Central Excises and Salt Act and Section 27 of the Customs Act,
both before and after the 1991 (Amendment) Act are constitutionally valid
and have to be followed and given effect to. Section 72 of the Contract Act
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has no application to such a claim of refund and cannot form a basis for
maintaining a suit or a writ petition. All refund claims except those
mentioned under Proposition (ii) below have to be and must be filed and
adjudicated under the provisions of the Central Excises and Salt Act or the
Customs Act, as the case may be. It is necessary to emphasise in this
behalf that Act provides a complete mechanism for correcting any errors
whether of fact or law and that not only an appeal is provided to a Tribunal
- which is not a departmental organ - but to this Court, which is a civil
court.

(ii) Where, however, a refund is claimed on the ground that the
provision of the Act under which it was levied is or has been held
to be unconstitutional, such a claim, being a claim outside the purview
of the enactment, can be made either by way of a suit or by way of a writ
petition. This principle is, however, subject to an exception : where a
person approaches the High Court or Supreme Court challenging the
constitutional validity of a provision but fails, he cannot take advantage of
the declaration of unconstitutionality obtained by another person on
another ground; this is for the reason that so far as he is concerned, the
decision has become final and cannot be re-opened on the basis of a
decision on another person’s case; this is the ratio of the opinion of
Hidayatullah, CJ. in Tilokchand Motichand and we respectfully agree with
it.

Such a claim is maintainable both by virtue of the declaration contained in
Article 265 of the Constitution of India and also by virtue of Section 72 of
the Contract Act. In such cases, period of limitation would naturally be
calculated taking into account the principle underlying Clause (c) of sub-
section (1) of Section 17 of the Limitation Act, 1963. A refund claim in such
a situation cannot be governed by the provisions of the Central Excises
and Salt Act or the Customs Act, as the case may be, since the
enactments do not contemplate any of their provisions being struck
down and a refund claim arising on that account. In other words, a
claim of this nature is not contemplated by the said enactments and is
outside their purview.

(iii) A claim for refund, whether made under the provisions of the Act as
contemplated in Proposition (i) above or in a suit or writ petition in the
situations contemplated by Proposition (ii) above, can succeed only if the
petitioner/plaintiff alleges and establishes that he has not passed on the
burden of duty to another person/other persons. His refund claim shall be
allowed/decreed only when he establishes that he has not passed on the
burden of the duty or to the extent he has not so passed on, as the case
may be. Whether the claim for restitution is treated as a constitutional
imperative or as a statutory requirement, it is neither an absolute right nor
an unconditional obligation but is subject to the above requirement, as
explained in the body of the judgment. Where the burden of the duty has
been passed on, the claimant cannot say that he has suffered any real loss
or prejudice. The real loss or prejudice is suffered in such a case by the
person who has ultimately borne the burden and it is only that person who
can legitimately claim its refund. But where such person does not come
forward or where it is not possible to refund the amount to him for one or
the other reason, it is just and appropriate that that amount is retained by
the State, i.e., by the people. There is no immorality or impropriety
involved in such a proposition.
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The doctrine of unjust enrichment is a just and salutory doctrine. No person
can seek to collect the duty from both ends. In other words, he cannot
collect the duty from his purchaser at one end and also collect the same
duty from the State on the ground that it has been collected from him
contrary to law. The power of the Court is not meant to be exercised for
unjustly enriching a person. The doctrine of unjust enrichment is, however,
inapplicable to the State. State represents the people of the country. No
one can speak of the people being unjustly enriched.

(iv) It is not open to any person to make a refund claim on the basis of a
decision of a Court or Tribunal rendered in the case of another person. He
cannot also claim that the decision of the Court/Tribunal in another
person’s case has led him to discover the mistake of law under which he
has paid the tax nor can he claim that he is entitled to prefer a writ petition
or to institute a suit within three years of such alleged discovery of mistake
of law. A person, whether a manufacturer or importer, must fight his own
battle and must succeed or fail in such proceedings. Once the assessment
of levy has become final in his case, he cannot seek to reopen it nor can
he claim refund without re-opening such assessment/order on the ground
of a decision in another person’s case. Any proposition to the contrary not
only results in substantial prejudice to public interest but is offensive to
several well established principles of law. It also leads to grave public
mischief. Section 72 of the Contract Act, or for that matter Section 17(1)(c)
of the Limitation Act, 1963, has no application to such a claim for refund.

(v) Article 265 of the Constitution has to be construed in the light of the
goal and the ideals set out in the Preamble to the Constitution and in
Articles 38 and 39 thereof. The concept of economic justice demands that
in the case of indirect taxes Central Excises duties and Customs duties, the
tax collected without the authority of law shall not be refunded to the
petitioner-plaintiff unless he alleges and establishes that he has not passed
on the burden of duty to a third party and that he has himself borne the
burden of the said duty.

(vi) Section 72 of the Contract Act is based upon and incorporates a rule
of equity. In such a situation, equitable considerations cannot be ruled out
while applying the said provision.

(vii) While examining the claims for refund, the financial chaos which
would result in the administration of the State by allowing such claims is
not an irrelevant consideration. Where the petitioner-plaintiff has suffered
no real loss or prejudice, having passed on the burden of tax or duty to
another person, it would be unjust to allow or decree his claim since it is
bound to prejudicially affect the public exchequer. In case of large claims,
it may well result in financial chaos in the administration of the affairs of
the State.

(viii) The  decision of this Court in Sales Tax  Officer,
Benaras v. Kanhaiyalal Mukundlal Saraf [1959 S.C.R. 1350] must be held
to have been wrongly decided insofar as it lays down or is understood to
have laid down propositions contrary to the propositions enunciated in (i)
to (vii) above. It must equally be held that the subsequent decisions of this
Court following and applying the said propositions in Kanhaiyalal have also
been wrongly decided to the above extent. This declaration - or the law
laid down in propositions (i) to (vii) above - shall not however entitle the
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State to recover the taxes/duties already refunded and in respect whereof
no proceedings are pending before any Authority/Tribunal or Court as on
this date. All pending matters shall, however, be governed by the law
declared herein notwithstanding that the tax or duty has been refunded
pending those proceedings, whether under the orders of an Authority,
Tribunal or Court or otherwise.

(ix) The amendments made and the provisions inserted by the Central
Excises and Customs Law (Amendment) Act, 1991 in the Central Excises
and Salt Act and Customs Act are constitutionally valid and are
unexceptionable.

(x) By virtue of sub-section (3) to Section 11B of the Central Excises and
Salt Act, as amended by the aforesaid Amendment Act, and by virtue of
the provisions contained in sub-section (3) of Section 27 of the Customs
Act, 1962, as amended by the said Amendment Act, all claims for refund
(excepting those which arise as a result of declaration of unconstitutionality
of a provision whereunder the levy was created) have to be preferred and
adjudicated only under the provisions of the respective enactment. No suit
for refund of duty is maintainable in that behalf. So far as the jurisdiction
of the High Courts under Article 226 of the Constitution or of this Court
under Article 32 - is concerned, it remains unaffected by the provisions of
the Act. Even so, the Court would, while exercising the jurisdiction under
the said articles, have due regard to the legislative intent manifested by
the provisions of the Act. The writ petition would naturally be considered
and disposed of in the light of and in accordance with the provisions of
Section 11B. This is for the reason that the power under Article 226 has to
be exercised to effectuate the regime of law and not for abrogating it. Even
while acting in exercise of the said constitutional power, the High Court
cannot ignore the law nor can it over-ride it. The power under Article 226
is conceived to serve the ends of law and not to transgress them.

(xi) Section 11B applies to all pending proceedings notwithstanding the
fact that the duty may have been refunded to the petitioner/plaintiff
pending the proceedings or under the orders of the
Court/Tribunal/Authority or otherwise. It must be held that Union of
India v. Jain Spinners [1992 (61) E.L.T. 321 (SC) = 1992 (4) S.C.C. 389]
and Union of India v. I.T.C. [1993 (67) E.L.T. 3 (SC) = 1993 Suppl. (4)
S.C.C. 326] have been correctly decided. It is, of course, obvious that
where the refund proceedings have finally terminated - in the sense that
the appeal period has also expired - before the commencement of the 1991
(Amendment) Act [September 19, 1991], they cannot be re-opened and/or
governed by Section 11B(3) [as amended by the 1991 (Amendment) Act].
This, however, does not mean that the power of the Appellate Authorities
to condone delay in appropriate cases is affected in any manner by this
clarification made by us.

(xii) Section 11B does provide for the purchaser making the claim for
refund provided he is able to establish that he has not passed on the
burden to another person. It, therefore, cannot be said that Section 11B is
a device to retain the illegally collected taxes by the State. This is equally
true of Section 27 of the Customs Act, 1962.”
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12. I also find that the Hon’ble Madras High Court in the case of Mehler
Engineered Products India Private Limited Vs. Union of India in W.P. No.
13656-13657 of 2017 having identical set of facts have examine the issues
and delivered their judgement dated 21.06.2018, by holding that Notification
issued subsequent to the original notification substituting the chapter
heading is retrospective in nature. The relevant paragraphs in the said
judgement is extracted and given below:

"8. To be noted that the notification uses the word ‘substituted’. The
word ‘'substituted” has been used to mean that wherever in the
notification dated 21-10-2015, the Entry 5402 occurs, it shall be
substituted with Entry 5402 47.

9.1 The Hon’ble Supreme Court in the case of Zile Singh v. State of
Haryana reported in 2004 (8) SCC 1 laid down four factors which are
relevant to answer the question as to whether the legislature had
sufficiently expressed that intention given in the statute restrospectivity
they being (a) general scope and purview of the statute; (b) the remedy
sought to be applied (c) the former state of the law,; and (d) what it was
the legislature contemplated. This decision has been followed in the case
of Commissioner of Income Tax I, Ahmedabad v. Gold Coin Health Food
Private Limited reported in 2008(9) SCC 622.

9.2 Thus, the Court while deciding whether a statute is clarificatory or
declaratory has to consider the same by taking note of the above
mentioned four factors. In the absence of retrospective operation having
been expressly given the Courts are entitled to construe the provision
and answer the question whether the legislature had an intention to give
the statute retrospective operation.

9.3 More or less an identical question came up for consideration before
the High Court of Karnataka in Commissioner of Central Excise and Sales
Tax, Bangalore v. Fosroc Chemicals (India) Pvt. Limited reported
in 2015 (318) E.L.T. 240 (Kar.), the Court took note of the decision of
the Hon’ble Supreme Court in Shanmarao V. Parulekar v. The District
Magistrate, Thane, Bombay and Others reported in AIR 1952 SC 324
which dealt with the scope of substitution of a provision by way of
amendment held as under :-

"When a subsequent Act amends an earlier one in such a way as to
incorporate itself or a part of itself into the earlier, then the earlier Act
must thereafter be read and construed (except where that would lead
to a repugnancy, inconsistency or absurdity) as if the altered words has
been written into the earlier Act with pen and ink and the old words
scored out so that there is no need to refer to the amending Act at all”.

9.4 In Shyam Sunder & Others v. Ram Kumar & Another reported in
AIR 2001 SC 2472, the Hon’ble Supreme Court while dealing with the
question whether a substituted provision necessarily mean the amended
provision is retrospective in nature, held as follows :-

"A substituted section in an Act is the product of an amending Act and all
the effects and consequences that follow in the case of an amending Act
the same would also follow in the case of a substituted section in an Act.”
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9.5 In the «case of Government of Indiav. Indian Tobacco
Association reported in 2005 (187) E.L.T. 162 (S.C.) while dealing with
the exemption notification which was issued by way of substitution, it
was held as follows :-

"15. The word 'substitute’ ordinarily would mean 'to put (one) in place
of another’ or 'to replace’. In Black’s Law Dictionary, Fifth Edition at page
1281, the word 'substitute’ has been defined to mean ‘to put in the place
of another person or thing’ or 'to exchange’. In Collins English Dictionary,
the word 'substitute’ has been defined to mean to serve or cause to serve
in place of another person or thing; 'to replace (an atom or group in a
molecule) with (another atom or group); or ‘a person or thing that serves
in place of another, such as a player in a game who takes the place of an
injured colleague’.

16. By reason of the aforementioned amendment no substantive right
has been taken away nor any penal consequence has been imposed. Only
an obvious mistake was sought to be removed thereby.

17. There cannot furthermore be any doubt whatsoever that when a
person is held to be eligible to obtain the benefits of an exemption
notification, the same should be liberally consumed.”

10. The legal principles deducible from the above decisions is that if
subsequent Act amends an earlier one in such a way as it incorporate
itself or a part of itself into the earlier, the Act must be construed as
‘retrospective’. This is so, because, the word “"substituted” would mean
'to put one in the place of another’ or 'to replace’. Thus, on account of
such substitution whatever consequences which have to follow would
naturally be applicable to the assessee by such substitution. Thus,
notification dated 22-2-2016 in Notification No. 51 of 2016-Cus.(ADD)
having substituted Entry 5402 47 in the notification dated 21-10-2015
bearing Notification No. 51 of 2015, it would mean that the Entry in the
Notification dated 21-10-2015 shall be 5402 47 for all purpose and it
shall be so with effect from 21-10-2015.

11. The Learned Counsel for the Revenue vehemently contended that
the product classification is indicative only and is in no way binding on
the anti-dumping duty investigation. In the instant case, the question of
considering this submission does not arise, in the light of the Notification
No. 5 of 2016, dated 22-2-2016, which clearly states that it is a
notification issued in substitution of the earlier notification. Therefore,
the proper reading of Notification No. 51 of 2015, dated 21-10-2015 is
to read the Entry as 5402 47.

12. Thus, for the above reasons it is held that the Notification No. 5 of
2016, dated 22-2-2016 being substitutive in nature is held to be
retrospective.

13. The Learned Counsel for the Revenue submitted that the writ
petitions should not be entertained and the petitioner should be
relegated to avail the alternative remedy as no question of law involved.

14. Since the Court has been called upon to adjudicate the effect of
the notification, there is substantial question of law involved and
therefore, the Court deems it proper not to relegate the petitioner to
avail the appeal remedy as the scope of interpretation of the notification
as to whether it is retrospective or not by an appellate authority is very
limited.
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15. For the above reasons, Writ Petition No. 13656 of 2017 is allowed
and the respondent is directed to consider and sanction refund claim
made by the petitioner as expeditiously as possible, preferably, within a
period of three months from the date of receipt of a copy of this order.

16. For the reasons set out and the findings rendered in the preceding
paragraph, the order-in-original dated 22-3-2010 is held to be not
sustainable. Accordingly, the same is set aside. Consequently, it is held
that the petitioner, who has imported products classifiable under
Chapter Heading - CTH 5402 20 90, is not liable for payment of anti-
dumping duty on the subject goods. In the result Writ Petition No. 13657
of 2017 is allowed. No costs.”

13. I further find that the judgement of the Hon’ble Supreme Court
delivered in the case of Commissioner of Income Tax (Central)-I, New Delhi
Vs. Vatika Township Private Limited, in Civil Appeal No.8750 of 2014 relied
upon by the learned AR is not relevant to the present case, inasmuch as the
facts in the relied upon case are entirely different from the facts of the
present case before me. In the referred case, three different types of
amendments were introduced in the Income Tax viz., prospective
amendment with effect from (w.e.f.) a fixed date, retrospective amendment
w.e.f. a fixed anterior date and clarificatory amendments which are
retrospective in nature, through issued in the Finance Bill, 2002. In the
context of levy of surcharge on block assessment is concerned, it was
introduced by insertion of a proviso clause to Section 113 vide Finance Act,
2002 with effect from 01.06.2002. In this case, the facts of the case are that
‘Notes on Clauses’ appended to Finance Bill, 2002 while proposing the
insertion of proviso categorically stated that this amendment will take into
effect from 01.06.2022. Therefore, it was held in that case that levy of
surcharge on block assessment year was having prospective effect.
However, in the facts of the case before me, the amount of duty to be
imposed as Anti-dumping duty is determined on the basis of ‘margin of
dumping’ which was correctly determined as US $ 38.73 per M.T., instead of
incorrectly determined amount initially at US $ 138.39 per M.T. and the
mistaken was rectified by way of substitution vide issue of Notification
No.11/2007-Customs dated 31.01.2007. Therefore, the facts of the present
case is entirely on different footing and the above referred case cited by the
learned AR is not applicable here. Further, it is also been held in the said
judgement dated 15.09.2014 by the Hon’ble Supreme Court that if a
concerned provision of taxing statute is ambiguous and vague and is
susceptible to two interpretations, then the interpretation which favours the

subjects, as against there the revenue, has to be preferred.
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14. Inview of the foregoing discussions and on the basis of the judgements
of the higher judicial forum delivered on the disputed issue, I hold that the
impugned order is liable to be set aside, as it had denied refund of an amount
of Rs.5,56,513/- being the excess Anti-Dumping Duty (ADD) in eight B/Es
over and above the ADD applicable at US $ 38.73 per M.T. as mentioned in
Notification No.11/2007-Customs dated 31.01.2007, issued by the Ministry
of Finance. Further, on the basis of the above discussions in preceding
paragraphs, I am also of the considered view that Notification No.11/2007-
Customs dated 31.01.2007 substituting the amount of ADD as mentioned in
Notification No. 78/2005-Customs (ADD) dated 01.09.2005 has
retrospective effect, since the same has been issued in acceptance of the
order of the Tribunal in the case of Apar Industries (supra) and the
Designated Authority in the Ministry of Commerce (i.e., Director General of
Trade Remedies, Department of Commerce) had also recommended for
consequential change in the Ministry of Finance notification imposing the
ADD on the impugned goods. However, as the question of unjust enrichment
has not been examined by the authorities below and in order to consider
refund of the excess duty paid, I am of the considered view that this issue is
required to be examined by the Original Authority. Therefore, I consider it
necessary to remand the case for the limited purpose of examining the
unjust enrichment angle by the Original Authority as provided in Section 27
ibid and decide the amount of refund of Rs.5,56,513/- on account of excess
ADD paid, either to be credited to the Consumer Welfare Fund, or, to the
appellants, as may be decided therein. Needless to state that reasonable
opportunity for hearing shall be given to the appellants by the Original
Authority and he shall also consider the documents to be submitted by the
appellants before him for enabling to take appropriate decision on the

matter, being remanded back to him.

15. In the result, the impugned order dated 24.05.2022 is set aside and
the appeal filed by the appellants is partly allowed in favour of the appellants
by way of remand to the original authority for the limited purpose as

discussed in paragraph 14 above.

(Order pronounced in open court on 22.08.2025)

(M.M. Parthiban)

Member (Technical)
Sinha



