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This appeal challenges the impugned Order-in-Appeal
dated 17.9.2020 whereby the learned Commissioner rejected the
appeal filed by the appellant and upheld the Order-in-Order

dated 26.4.2019/1.5.2019 passed by the Adjudicating Authority
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rejecting the refund claim filed under Rule 5 of the CENVAT

Credit Rules, 2004.

2. The sole issue for consideration is whether non-disclosure
of availed Cenvat Credit in ST-3 returns is sufficient to deny the
refund claimed u/r. 5 of Cenvat Credit Rules, 2004 r/w.

Notification No. 27/2012-ce (NT) dated 18.6.20177?

3. I have heard rival submissions and perused the case
records including the written submissions and case laws placed
on record. The dispute pertains to the period July, 2016 to
September, 2016. The said issue is no longer res integra. In
appellant’s own case for the immediately preceding period i.e.
April, 2016 to June, 2016 on identical issue, this Tribunal vide
Final Order No. A/86229/ 2022, dated 22.12.2022, in Service
Tax Appeal No. 87237 of 20109 titled as Course5 Intelligence Pvt.
Ltd. vs. Commissioner, CGST, Mumbai East, set aside the similar
order impugned therein and allowed the appeal by way of
remand to the Adjudicating Authority. The relevant paragraphs

of the said decision are extracted as under:-

A\

XXX XXX XXX

5. I have heard Learned Counsel for the appellant and
Learned Authorised Representative appearing on behalf
of Revenue and perused the case records including the
case laws submitted during the course of hearing. Time
and again in series of decisions this Tribunal has
repeatedly held that non-mentioning of the credit
availed in ST-3 return is only a procedural lapse for
which the substantial relief cannot be denied to the
assessee but despite that the lower authorities seem to
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be adamant in not taking cognizance of the views of
the Tribunal. In the instant matter, when the appellant
realized their mistake they immediately, vide letter
dated 16/06/2017, intimated the said mistake /
discrepancy to the authority before whom the refund
claim was filed by them and requested the said
authority to accept the duly corrected/rectified ST-3
returns manually for the period April, 2016 to
September, 2016 but the said authority vide letter
dated 16/06/2017 turned down the said request and
rejected the refund claim merely on the basis of non-
disclosing the availment of credit in ST-3 returns.
Learned Commissioner also followed the same without
applying his independent mind to the issue and without
looking into the settled legal position as laid down by
this Tribunal in number of decisions. From the
impugned order it seems that although the learned
Commissioner agreed with the submission of the
appellant about violation of principle of natural justice
but according to him since he has heard the appellant
therefore natural justice has been restored, which in
my view is not correct understanding of the law on
aforesaid principle. The case laws as cited by learned
Authorised Representative in the matter of M/s.
Everyday Health (supra) is somehow similar with the
facts of the present case in which this Tribunal after
setting aside the impugned order therein remanded the
matter back to the Original Authority for deciding the
issue afresh in line with the observations made in the
said order. The relevant paragraphs of the aforesaid
order are reproduced hereunder :-

n

XXX XXX XXX

5. Heard both sides and perused the case records.

6. The fact is not under dispute that the appellant is a
service provider and provided the entire output
service to the overseas entities. Thus, the
accumulated Cenvat credit balance available in the
books should be available to the appellant as refund
under Rule 5 of the Cenvat Credit Rules, 2004.
Howevever, the refund claim applications filed by the
appellant were denied by the original authority on the
ground that the ST-3 returns filed for the relevant
period not reflected the available credit balance
therein. Since the appellant claimed that revised
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returns were filed manually and the same were
available with the department for necessary
verification, I am of the view that the matter should
be remanded to the original authority for verification
of ST-3 returns manually filed by the appellant and
the input service invoices, based on which credit was
availed by the appellant. If the records maintained by
the appellant demonstrate that the input services
were used/utilized for export of service, the refund
benefit should be extended by the original authority
under Rule 5 of the Rules.

7. In view of the above, after setting aside the
impugned order, the matter is remanded to the
original authority for deciding the issue afresh, in line
with the above observations. Needless to say that
opportunity should be granted to the appellant before
deciding the issue afresh.

8. In the result, appeals are allowed by way of
remand.”

In the instant matter, the mistake committed by the
appellant is merely a procedural lapse which they tried
to rectify immediately thereafter but were not
permitted and substantial relief was denied to them,
which is not permissible in law. Admittedly the ST-3
Returns manually filed by the Appellants were not
verified as the same were not accepted by the
authority below. In view of the discussions made
hereinabove, I am of the considered view that justice
demands that the impugned order be set aside and the
matter be remanded to the Original Authority for
deciding the issued afresh after verification of ST-3
returns filed by the appellant manually.

6. Accordingly, the appeal is allowed and the matter is
remanded to the Original Authority in order to decide
the issue afresh in accordance with the observation
made hereinabove. It is needless to mention that while
deciding the matter the authority concerned shall
follow the principle of natural justice and grant proper
opportunity of hearing to the appellant.”

In the aforesaid decision, while reiterating the consistent legal

position it has been held that denial of refund solely for
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procedural lapse of non-reflection of credit in ST-3 returns is
impermissible when the assessee possess valid records
demonstrating availment and utilisation of credit. It has also
been observed that failure of the authorities to accept/verify
manually filed revised returns is contrary to principles of natural

justice.

4. For a procedural lapse, substantive relief cannot be denied.
Therefore, following the aforesaid decision I deem it proper to
remand this appeal also back to the Original Authority to decide
the refund claim afresh in accordance with the observations
made in the aforesaid decision (supra) after verifying the
documents in support of the claim. Accordingly the impugned
order is set aside and the appeal is allowed by of remand to the
Adjudicating Authority for de novo adjudication in the above
terms. The appellant is directed to produce all evidences in
support of its claim. It is needless to mention that the
Adjudicating Authority shall afford a proper opportunity of

hearing and follow the principle of natural justice.

(Pronounced in open Court on 27.11.2025)

(Ajay Sharma)
Member (Judicial)
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