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 These appeals have been filed by M/s Deepak Fertilizers and 

Petrochemicals Corporation Limited, Pune (herein after, referred to as ‘the 



2 
C/85696 & 85697/2016 

appellants’, for short), assailing the Order-in-Appeal No. 584 & 585(Adj. 

Imp)/2015(JNCH)-Appeal-II dated 16.12.2015 (herein after, referred to as 

‘the impugned order’) passed by the Commissioner (Appeals-II), Mumbai-

II, Nhava Sheva. 

 
2.1 Briefly stated, the facts of the case are that the appellants herein 

inter alia, are engaged in the manufacture and trading of fertilizers. In the 

course of its business activity, the appellants had inter alia, imported 

various fertilizers viz., Potassium Nitrate, Potassium Sulphate, Calcium 

Nitrate etc., and re-sold the same in the local market, directly to the 

farmers or through dealer network. The fertilizers imported by the 

appellants was classifiable under Chapter 31 of the First Schedule to the 

Customs Tariff Act, 1975 attracting additional duty of customs (CVD) at the 

tariff rate of 12% ad valorem; however, in terms of Serial No. 200(ii) of 

the Notification No.12/2012-Customs dated 17.03.2012, an effective rate 

of 1% CVD was provided for all goods falling under Chapter 31, other than 

those which are clearly not to be used as fertilizers. The imported goods 

were used as fertilizers only by the end-users and such fertilizers are also 

specified in the Fertilizer (Control) Order, 1985. The appellants had been 

claiming the benefit of ‘Nil’ duty i.e., exemption from payment of additional 

duty of customs (CVD) in terms of Serial No.127 of the Notification No. 

12/2012-C.E. dated 17.03.2012.  

 
2.2 Directorate of Revenue Intelligence (DRI) had started an 

investigation on the import of fertilizers into India by various importers, 

including the appellants. The appellants in reply to DRI’s letters dated 

18.01.2012 & 31.01.2012 and 05.04.2013 seeking details of import, had 

furnished the data regarding imports of fertilizers from 08.03.2011 to 

01.02.2012 and 25.06.2012 to 10.11.2012 vide their reply letters dated 

06.02.2012 and 20.04.2013, respectively. During investigation statement 

of Shri G. Chandrasekar, Deputy General Manager (Legal) was recorded on 

17.02.2012 and statement of Shri Vishal Sahdev Pawar, Manager (Supply 

Chain) was also recorded on 27.05.2013. According to DRI investigation, 

the fertilizers imported by the appellants during the period 08.03.2011 to 

01.02.2012 and 25.06.2012 to 10.11.2012 were not eligible for CVD 

exemption under Notifications No.12/2012-C.E. dated 17.03.2012, No. 

4/2006-C.E. dated 01.03.2006, as amended. During investigation itself, 

the appellants had paid an amount of Rs. 53,72,280/- and Rs. 8,82,993/- 

being the entire amount of CVD/differential duty liable to be paid along with 
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interest in respect of imports made through Nhava Sheva port. On 

completion of the investigation, DRI had issued Show Cause Notices (SCNs) 

No.  DRI/MZU/CI-06/2012/10192 dated 07.06.2012 and No. DRI/MZU/CI-

06/2012/Pt.-I dated 05.08.2013 demanding differential duty of 

Rs.53,34,770/- and Rs.8,78,781/, respectively, along with interest under 

Section 28AA of the Customs Act, 1962; and for confiscation of the 

imported goods for violation of Section 111(o) ibid and imposition of 

penalty on the appellants under Section 114A ibid.  

 
2.3 In adjudication of the above said SCNs dated 07.06.2012 and 

05.08.2013, the original authority had confirmed the duty demands of 

Rs.47,80,622/- and Rs.7,94,442/- respectively along with interest under 

Section 28AA of the Customs Act, 1962 and appropriated the amount of 

Rs.53,72,280/- and Rs.8,82,993/- paid by the appellants; and confiscated 

the imported goods without imposition of redemption fine, but imposed 

penalties of Rs.53,50,566/- and Rs.8,78,781/- on the appellants under 

Section 114A ibid by issue of Orders-in-Original No. 8167/2014 dated 

29.09.2014 and No.20/2014-15 dated 21.11.2014. Being aggrieved with 

the said original order, the appellants had preferred appeals before the 

Commissioner (Appeals) who in disposal of the case by issue of the 

impugned order dated 16.12.2015, upheld the order of the original 

authority and dismissed the appeals filed by the appellants. Feeling 

aggrieved with the impugned order, the appellants have filed these appeals 

before the Tribunal.  

 
3.1  Learned Counsel for the appellants submitted that the appellants on 

account of the language of the notification, particularly the convoluted 

manner in which it was phrased led to a confusion for them, and which 

also led to different interpretation amongst the Customs officers assessing 

the imported goods at the port of import, who had initially allowed NIL rate 

of CVD at the time of import; and the officers of DRI investigation, who 

had demanded CVD at 5%/1% adv. on such imports. The appellants also 

were under the impression that that the CVD exemption provided under 

Notification No. 4/2006-C.E. dated 01.03.2006 continued in the same 

manner after 01.03.2006, and they failed to notice the amendments made 

vide Notification No. 04/2011-C.E. dated 01.03.2011. They were also of 

the view that the exemption under Serial No.127 of the Notification 

No.12/2012-C.E. dated 17.03.2012 is available to them. Further, they 

stated that at the same time Notifications No. 01/2011-C.E. and No. 
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02/2011-C.E. both dated 01.03.2011, were also introduced granting 

exemption from payment of excise duty in respect of goods classifiable 

under Chapter 31, excluding the goods which are not to be used as 

fertilizers. In terms of said Notification No. 01/2011-C.E. dated 01.03.2011 

excise duty of 1% was leviable on goods specified thereunder, subject to 

non-availment of CENVAT Credit. In terms of Notification No. 02/2011-

C.E. dated 01.03.2011 excise duty of 5% was leviable on goods specified 

thereunder, if CENVAT credit was being availed. Further, Notification No. 

35/2011-Customs dated 15.04.2011 provided for exemption from 

payment of CVD in excess of 1% for all goods, other than those which are 

clearly not to be used as fertilisers, falling under Chapter 31 of the First 

Schedule to the Customs Tariff.  

 
3.2 Learned Counsel further stated that upon noticing the differential 

CVD is required to be paid on the imported goods, the appellants had paid 

the entire CVD on all the imported consignments, along with interest for 

delay in such payment, during the investigation stage itself, by reporting 

voluntary compliance. However, he submitted that the levy of interest 

under Section 28AA and penalty under Section 114A of the Customs Act, 

1962 having not been made specifically applicable under the Section 3 of 

the Customs Tariff Act, 1975, there is no need to pay the same. In this 

regard, he relied upon the judgement of the Hon’ble Bombay High Court 

in the case of Mahindra and Mahindra Vs. Union of India – 2022 (10) TMI 

212 – BOMBAY High Court which held that in the absence of specific 

provisions in the charging section of CVD i.e., the Customs Tariff Act, 1975, 

for charging interest, penalty etc. the confirmation of interest of CVD duty 

demands and penalty cannot be sustainable. This was also affirmed by the 

Hon’ble Supreme Court in appeal filed by Revenue by dismissing such 

appeal – 2023 (8) TMI 135 and also by dismissing the subsequent Review 

Petition filed by Revenue in its Order dated 09.01.2024 – 2024 (1) TMI 

1277 – SC.  

 
4. On the other hand, learned Authorized Representative reiterated the 

conclusion arrived by the learned Commissioner (Appeals) in upholding the 

order of the original authority. 

 
5. Heard both sides and perused the records of the case. We have also 

perused the additional written submissions presented in the form of paper 

books for this case. 



5 
C/85696 & 85697/2016 

 
6.  The issue under dispute is with respect to eligibility to the exemption 

benefits allowed from payment of additional duty of customs (CVD) in 

terms of Serial No.127 of the Notification No. 12/2012-C.E. dated 

17.03.2012; read with Notification No. 4/2006-C.E., dated 01.03.2006 at 

Sr. No. 63 and consequential demand of duty, penalty adjudged in the case 

of the appellants. Further, the impugned order upholding the confirmation 

of the orders of the original authority had also referred to Notifications 

No.1/2011-C.E. and No.2/2011-C.E. both dated 01.03.2011. Therefore, the 

extract of the relevant entries of these notifications are captured herein 

below: 

Notification No. 4/2006-C.E. dated 01.03.2006 
 

“In exercise of the powers conferred by sub-section (1) of section 5A of the 
Central Excise Act, 1944 (1 of 1944), the Central Government, on being 
satisfied that it is necessary in the public interest so to do, hereby exempts 
excisable goods of the description specified in column (3) of the Table below 
read with the relevant List appended hereto, as the case may be, and falling 
within the Chapter, heading or sub-heading or tariff item of the First Schedule 
to the Central Excise Tariff Act, 1985 (5 of 1986) (hereinafter referred to as the 
Central Excise Tariff Act), as are given in the corresponding entry in column (2) 
of the said Table, from so much of the duty of excise specified thereon under 
the First Schedule to the Central Excise Tariff Act, as is in excess of the amount 
calculated at the rate specified in the corresponding entry in column (4) of the 
said Table and subject to the relevant conditions specified in the Annexure to 
this notification, and the Condition number of which is referred to in the 
corresponding entry in column (5) of the Table aforesaid. 
 
Explanation.- For the purposes of this notification, the rates specified in column 
(4) of the said Table are ad valorem rates, unless otherwise specified. 

 

S. 
No. 

Chapter or 
heading or sub-
heading or tariff 
item of the First 

Schedule 

Description of excisable goods Rate Condition 
No. 

xx xxx xxx xx xx 
63 31 All goods, other than those which are 

clearly not to be used- 
 
(a) as fertilisers; or 
 
(b) in the manufacture of other 
fertilisers, whether directly or through 
the stage of an intermediate product 

Nil -“ 

 
 

The aforesaid exemption entry inter alia, was amended by issue of 

Notification No.4/2011-C.E. dated 01.03.2011 in the Budget 2011, for 

providing further restriction in the scope of exemption entry as follows: 



6 
C/85696 & 85697/2016 

63 31 All goods, other than those which are 
clearly not to be used in the 
manufacture of other fertilizers, 
whether directly or through the stage of 
an intermediate product 

Nil - 

 
Similarly, Notification No.12/2012-Customs dated 17.03.2012 inter alia, 

provide for exemption from payment of additional duties of Customs (CVD) 

for goods covered under Chapter 31. The relevant entry at Serial No. 200 

is extracted and given below: 

 
Notification No. 12/2012-Cus. dated 17.03.2012 

 
“In exercise of the powers conferred by sub-section (1) of section 25 of the 
Customs Act, 1962 (52 of 1962) and in supersession of the notification of the 
Government of India in the Ministry of Finance (Department of Revenue), No. 
21/2002-Customs, dated the 1st March, 2002 Published in the Gazette of India, 
Extraordinary, Part II, Section 3, Sub-section (i), vide number G.S.R. 118(E) 
dated the 1st March, 2002, except as respects things done or omitted to be done 
before such supersession, the Central Government, being satisfied that it is 
necessary in the public interest so to do, hereby exempts the goods of the 
description specified in column (3) of the Table below or column (3) of the said 
Table read with the relevant List appended hereto, as the case may be, and falling 
within the Chapter, heading, sub-heading or tariff item of the First Schedule to 
the Customs Tariff Act, 1975 (51 of 1975) as are specified in the corresponding 
entry in column (2) of the said Table, when imported into India,- 
 
(a)     from so much of the duty of customs leviable thereon under the said First 
Schedule as is in excess of the amount calculated at the standard rate specified 
in the corresponding entry in column (4) of the said Table; 
 

(b)     from so much of the additional duty leviable thereon under sub-section (1) 
of section 3 of the said Customs Tariff Act 1975 (51 of 1975) as is in excess of the 
additional duty rate specified in the corresponding entry in column (5) of the said 
Table, subject to any of the conditions, specified in the Annexure to this 
notification, the condition number of which is mentioned in the corresponding 
entry in column (6) of the said table. 

TABLE 

  
S. 

No. 
Chapter 

or 
Heading 
or Sub-
heading 
or tariff 

item 

Description of goods Standa
rd rate 

Additional 
duty rate 

Condition 
No. 

(1) (2) (3) (4) (5) (6) 
1. 1 Animals and birds imported by zoo Nil - - 
xx xx xxx xx xx xx 

200. 31 (i) Composite Fertilisers 
 
(ii) All goods, other than those 
which are clearly not to be used 
as fertilisers 
 

5% 
 
- 

- 
 

1% 

- 
 
- 

xx xx xxx xx xx xx 
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Further, Notification No.12/2012-Central Excise dated 17.03.2012 inter 

alia, provide for exemption from payment of central excise duty for goods 

covered under Chapter 31. The relevant entry at Serial No. 127 is extracted 

and given below: 

 
Notification No. 12/2012-C.E. dated 17.03.2012 

 
TABLE 

  
S. 

No. 
Chapter or 
Heading or 

Sub-heading 
or tariff item 

Description of excisable goods Rate Condition 
No. 

(1) (2) (3) (4) (5) 
1.  0402 91 10 

 0402 99 20 
Condensed milk Nil - 

xx xx xxx xx xx 
127. 31 All goods, other than those which are 

clearly not to be used in the 
manufacture of other fertilizers, 
whether directly or through the stage 
of an intermediate product. 
 

Nil 
 
 

- 
 
 

xx xx xxx xx xx 
 

7. Plain reading of the exemption entries at Sl. No. 63 of the notification 

dated 4/2006-C.E., dated 01.03.2006 prior to 01.03.2011 and post 

amendment vide No.4/2011-C.E. dated 01.03.2011, Sl. No. 127 of 

notification No. 12/2012-Central Excise dated 17.03.2012, it transpires 

that Government had initially prescribed the ‘Nil’ rate of CVD on all goods 

used as fertilisers and those used in the manufacture of fertilizers falling 

under chapter 31; whereas post amendment only “all goods of Chapter 31, 

other than those which are clearly not to be used in the manufacture of 

other fertilizers, whether directly or through the stage of an intermediate 

product” were alone eligible for ‘Nil’ rate of duty. In other words, the 

narration of the said entry introduced through amendment meant that the 

exemption from payment of CVD/excise duty is available only on the 

eventuality, where the goods are used in the manufacture of other 

fertilizers and not to the goods, which were sold in the open market as 

‘fertilizer’. Such goods attract CVD/excise duty at the rate of 1% in terms 

of Serial No.200(ii) of Notification No.12/2012-Customs dated 17.03.2012 

and Notification No.35/2011-Customs dated 15.04.2011. 

 
8.1 It is an admitted fact on record that the impugned goods imported 

by the appellants were not used for the intended purpose as per the terms 

of the notification and the same were sold by them in the open market as 
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fertilizers.  We find that the appellants have furnished the explanation that 

the changes brought in the aforesaid notifications had gone un-noticed by 

them and that upon detection of such mistake, they had voluntarily 

deposited the difference in CVD amount along with interest during the 

investigation itself. The facts are also not under dispute that the appellants 

had discharged their liability for payment of CVD and interest amount 

before issuance of the show cause notice by the Department. Insofar as 

the liability for payment of CVD along with interest is concerned, the 

appellants in this appeal are not contesting the same as they had paid the 

differential duty along with interest and their grievance is confined only on 

confiscation of the goods, interest demands and imposition of penalty by 

invoking the provisions of Section 114A ibid on the appellants. 

 
8.2  Section 114A ibid deals with the situation for imposition of penalty, 

in the case of short-levy or non-levy of duty in certain situations. It has 

been mandated that in the eventuality of collusion or any wilful 

misstatement or suppression of facts, the penal provisions contained 

therein can be invoked and not otherwise.  

 
8.3 From the wordings of the exemption entry at Sl. No. 63 of the 

notification dated 01.03.2006, it would be evident that even though the 

imported goods cleared for direct use as ‘fertilizers’ was exempt earlier to 

01.03.2011, subsequent to amendment vide Notification No.04/2011-C.E. 

and vide entry at Serial No.127 of the Notification No. 12/2012-C.E. dated 

17.03.2012 exempting additional duty of customs (CVD) in comparison 

with Serial No.200(ii) of the said notification dated 17.03.2012, it is only 

those goods that are used in the manufacture of fertilizers and not those 

directly sold as fertilizers in the open market was eligible to ‘Nil’ rate of 

duty. However, they were provided with 5%/1% concessional duty of CVD 

depending on the availment of CENVAT credit facility. Further, Notification 

No.35/2011-Customs dated 15.04.2011 provided for effective rate of CVD 

of 1% on all goods, other than those which are clearly not to be used as 

fertilisers, falling under Chapter 31 of the First Schedule to the Customs 

Tariff. On reading of the above changes in the notifications and the 

undertaking given at the time of import before the customs authorities, 

reveal that the non-payment of CVD at the applicable rate of 1%/5% 

appears to be unintentional on the part of the appellants and there is no 

element of suppression etc., on the part of the appellants in non-payment 

of the Government Revenue. In fact, during investigation itself, the 
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appellants had paid the entire differential duty along with interest payable 

thereon. Thus, under such circumstances, we are of the opinion that the 

provisions of Section 114A ibid cannot be invoked for penalizing the 

appellants. 

 
8.4 We find that the Hon’ble High Court of Bombay had examined the 

issue regarding the question of levy of interest on the demand of CVD, SAD 

and surcharge being recovered under Section 28 of the Customs Act, 1962 

cannot be sustained and have held that since the charging section for levy 

of CVD is Section 3(1) of the Customs Tariff Act, 1975; and that unless by 

specific borrowing of such machinery provisions of the Customs Act, 1962 

made applicable to these in terms of  Customs Tariff Act, 1975, the same 

is not applicable to the CVD, SAD etc. The relevant paragraphs of the said 

order is quoted below: 

 
“35. Further, Section 12 of the Customs Act, 1962 levies duty on goods 
imported into India at such rates as may be specified in the Customs 
Tariff Act, 1975. In Customs Tariff Act, 1975, Section 2 provides the 
rates at which duties of customs are to be levied under the Customs Act, 
1962 are as specified in the first and second schedules of the Customs 
Tariff Act, 1975. In Section 12 of the Customs Act, 1962 there is no 
reference to any specific provision of Customs Tariff Act, 1975. On the 
other hand levy of CVD or SAD under section 3 or Section 3A of the 
Customs Tariff Act, 1975 or surcharge under section 90 of the Finance 
Act, 2000 is not relatable to the first or second schedule but the rate is 
prescribed in those three sections itself. This itself shows the charging 
section for surcharge or CVD and SAD is not Section 12 of the Customs 
Act, 1962 but Section 90 of the Finance Act, 2000 and Section 3 and 
Section 3A of the Customs Tariff Act, 1975, respectively. 
 
38. We have to note that in the present case, it is not disputed that 
petitioner has paid a sum of Rs. 11.84 Crores much prior to the issuance 
of show cause notice. There is no determination of duty under section 
28(2) of the Customs Act, 1962 and, therefore, Section 28AB of the 
Customs Act, 1962 is also not applicable. Petitioner has also paid the 
difference between the admitted duty liability and the amount settled 
by respondent no. 2. We do not agree with respondent no. 2 that CVD, 
SAD and surcharge are being recovered under section 28 of the Customs 
Act, 1962. Consequently Section 28AB of the Customs Act, 1962 also 
will also not be applicable. In the absence of specific provision relating 
to levy of interest in the respective legislation, interest cannot be 
recovered by taking recourse to machinery relating to recovery of duty.” 
 

 

8.5 In the appeal filed by the Revenue against the above judgement of 

the Hon’ble High Court of Bombay, before the Hon’ble Supreme Court in 

Special Leave Petition (Civil) Diary No. 18824/2023, the Hon’ble Supreme 
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Court had dismissed the SLP being devoid of any merits. Further, in the 

Review Petition Diary No. 41195/2023 preferred by the department, the 

Hon’ble Supreme Court had also held that there is no error apparent on the 

face of the record or any merit in the Review Petition warranting 

reconsideration of the order impugned. Therefore, the Hon’ble Supreme 

Court had dismissed the Review Petition. 

 
8.6.  We further find that the legal provisions under Section 3(12) of the 

Customs Tarif Act, 1975 was suitably amended vide Finance (No. 2) Act, 

2024, w.e.f. 16.08.2024, so as to specifically include the provision for levy 

of interest, penalty etc. The said amended provision under sub-section (12) 

of Section 3 of the Customs Tariff Act, 1975 is extracted and given below: 

 
Section – 106 of the Finance (No. 2) Act, 2024 

 

 
Customs Tariff 

 
Amendment of section 3. 

 

“106. In section 3 of the Customs Tariff Act, 1975 (51 of 1975) (hereinafter 
referred to as the Customs Tariff Act, for sub-section (12), the following 
sub-section shall be substituted, namely:— 

 

"(12) The provisions of the Customs Act, 1962 (52 of 1962) and all 
rules and regulations made thereunder, including but not limited to those 
relating to the date for determination of rate of duty, assessment, non-
levy, short-levy, refunds, exemptions, interest, recovery, appeals, offences 
and penalties shall, as far as may be, apply to the duty or tax or cess, 
as the case may be, chargeable under this section as they apply in 
relation to duties leviable under that Act or all rules or regulations made 
thereunder, as the case maybe.". 

(Emphasis supplied) 
 
 

8.7 From the above, it clearly transpires that the above amendment 

introduced in Finance (No.2) Act, 2024 and that such amended provisions 

of sub-section (12) of Section 3 of the Customs Tariff Act, 1975 shall come 

into force w.e.f. 16.08.2024 and shall not be applicable during the disputed 

period in the present case i.e., 08.03.2011 to 10.11.2012, which is prior to 

the above said amendment. Therefore, we are of the considered opinion 

that levy of interest and penalty on the appellants in the present case of 

demand of CVD is not legally sustainable. Thus, we are of the view, that 

the impugned order to such an extent that it had upheld the confirmation 

of interest on duty demands and imposed penalty on the appellants, is 

liable to be dismissed, as it does not stand the legal scrutiny. 
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9.  In view of the foregoing discussions, we do not find any merits in the 

impugned order, insofar as it has upheld the confiscation of the imported 

goods and had confirmed interest on CVD duty demands and imposed 

penalties on the appellants under Section 114A ibid. Therefore, the 

impugned order to this extent is set aside and the appeals to such extent 

are partly allowed in favour of the appellants, with consequential relief, if 

any, as per law. 

 

(Operative portion of the order pronounced in open Court)  

 

 

    (S.K. Mohanty) 
    Member (Judicial) 

 
 
 

(M.M. Parthiban) 
Member (Technical) 

 
 

Sinha 


